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3 Grant Square 
Suite #360 

Hinsdale, Illinois 60521 
708-404-9090

Jeffery D. Jeep 
email: jdjeep@enviroatty.com 

Delivery via Email to: Schwer.Don@epa.gov 

February 6, 2023 

Mr. Donald R. Schwer, III 
Enforcement Investigator 
United States Environmental Protection Agency, Region 5 
Enforcement Support Section, SE-5J 
77 W. Jackson Boulevard  
Chicago, IL 60604 

Re: Silbert Watch Company 
1409 Dundee Avenue, Elgin, Kane County, Illinois 60120 
General Notice dated November 8, 2022 
Issued to Doctors Berkson and Herbstman 

Dear Mr. Schwer, 

I enclose the joint Answer of Dr. Michael H. Berkson and Dr. Arnold J. Herbstman 

(collectively the “Doctors”), beneficiaries under the Standard Bank and Trust Company of Hickory 

Hills, Trust No. 3025, to the above referenced General Notice Letter (“Notice” and “Answer”) 

regarding the Silbert Watch Company, 1409 Dundee Avenue, Elgin, Kane County, Illinois 60120 

site (“Site). This Answer is not submitted on behalf of the Trustee of Trust No. 3025, Old National 

Bank, the successor to Standard Bank and Trust Company of Hickory Hills. This Answer is 

submitted concurrently with the Doctor’s Response to the USEPA Request for Information. The 

Response is incorporated by reference in its entirety into this Answer. Unless otherwise indicated, 

the capitalized terms in this Answer have the meaning given to them in the Response. The 

Doctors are providing this Answer while reserving any and all privileges, rights and immunities. 

Nothing in this Answer should be construed as an admission of liability. 
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The Answer refers to the following documents that are enclosed as Appendix B1: 

Date Description Bates 
12/20/22 Email from Counsel to USEPA requesting an extension 

of time to reply to the Notice until Counsel has had an 
opportunity to review the USEPA’s FOIA Responses, 
attached is the December 6, 2022 email from USEPA 
stating that the earliest the USEPA will respond to the 
FOIA request is February 17, 2023 (“December 20 
Email”) 

Doctors00000873- 
Doctors00000876 

01/06/23 Email from the USEPA responding to the December 20 
Email (“January 6 Email”) 

Doctors00000877- 
Doctors00000879 

06/23/22 USEPA’s Webpage entitled, “Superfund ‘Notice of 
Liability’ Letters (last visited January 24, 2023)(“Notice 
Website)” 

octors00000880 

10/19/1987 USEPA CERCLA Interim Guidance on Notice Letters, 
etc. (“Guidance”) 

Doctors00000881- 
Doctors00000932 

 
Contrary to the Guidance, the Notice does not provide any information to the Doctors 

explaining why the USEPA thinks that they are liable under Section 107 of CERCLA, 42 U.S.C 

9607(a)(1)-(4). The Guidance provides as follows: 

The [General Notice] letter should inform parties that they are potentially liable for 
response costs under §107 of CERCLA, including the costs of conducting the 
RI/FS and RD/RA. The letter should define the scope of potential liability and 
should briefly explain why the parties have been identified as PRPs. Guidance at 
10 (Doctors00000881-Doctors00000932, Doctors00000894) 
Without explaining why the USEPA believes that the Doctors are liable under Section 107 

of CERCLA, the Notice simply states (p. 2), “EPA has received information that Trust Number 

3025 of Standard Bank and Trust Company of Hickory Hills (Trust) owned or operated at the Site 

or generated or transported hazardous substances that were disposed of at the Site.”  

The Response makes clear that: 

1. The Doctors do not own or operate the Site. See 107(a)(1) 
2. The Doctors did not own the Site at the time that the radiological waste was disposed 

of at the Site. The Silberts and Silberts Watch Co. disposed of radiological waste when 
they owned the Site. Battaglia, Schweinert, and B.S. Property Management, Inc. likely 
disposed of radiological waste when they conducted demolition activities at the Site 
after 1995. See 107(a)(2) 

3. The Doctors did not arrange for the disposal of radiological waste or any other waste 
containing hazardous substances at the Site. See 107(a)(3) 

 
1 The Bates numbering in Appendix B continues from the numbering in Appendix A of the Response. 
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4. The Doctors did not transport solid waste containing hazardous substances to the Site. 
See 107(a(4) 

The purpose of the December 20 Email was to learn why the USEPA believes that the 

Doctors are liable under Section 107 of CERCLA. As explained in the December 20 Email, the 

USEPA should have established a document depository (as is customary and encouraged by the 

Guidance) or, at least, provided the Doctors with a brief explanation of why the USEPA believes 

they are liable under Section 107 of CERCLA. Unfortunately, this Answer must infer (or guess) 

why the USEPA believes that the Doctors are liable. 

Perhaps the USEPA is operating on the mistaken belief that the buildings on the Site were 

demolished between 1986 and 1995 when the Doctors owned the Site, and that the demolition 

activities exacerbated the existing radiological contamination. It is clear from the Court File, 

Stipulations (Doctors00000241-Doctors00000250) that the Silberts disposed of the radiological 

waste before the Doctors took title to the Site in 1986. The Responses to Requests 1 (Battaglia), 

3 and 7, also make clear that after 1986, B.S. Property Management, Inc., Battaglia, Schweinert, 

Vehrs, and Villa Construction Services, Inc. demolished the buildings.  

Perhaps the USEPA is operating on the mistaken belief that the limited investigations of 

contamination at the Site that were conducted by the Doctors and the State of Illinois between 

1986 and 1995 constitutes disposal. The Doctors commissioned non-invasive surveys of the Site 

for gamma radiation and other hazardous substances such as asbestos. See e.g., Court File 

Doctors00000250 (¶ 29), Doctors00000259 (describing non-invasive environmental survey), and 

Doctors00000377 (describing radiation survey meter). 

On April 28, 1988, Denis Padovani sampled soil in the driveway that was adjacent to a 

building on the Site: 

On Thursday, April 28, 1988, Vince Muzzalupo and myself [(Padovani)] met with 
the [Doctors’] architect, Roger Jadown. Mr. Jadown supplied a back-hoe and 
operator in order to get a profile of the contamination along the building and in the 
yard. We stripped the blacktop of the areas of interest and dug holes in the highest 
and a mid-range area. Please refer to the attached diagram for those locations. 
Court File, Memorandum dated May 4, 1988, from Denis Padovani to John 
Cooper, Doctors00000443-Doctors00000445, Doctors00000443.  

The “attached diagram” (above) shows the “Area of Excavation” where soil 
samples were collected in the driveway. Id. at Doctors00000445  

The State of Illinois also collected soil samples at the Site at a depth of 5-feet. See June 

13, 1988, letter from John W. Cooper, Manager, Office of Environmental Safety, State of Illinois, 
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Department of Nuclear Safety, Court File, Doctors00000446-Doctors00000459, 

Doctors00000447.  

There is no evidence that the non-invasive surveys and soil sampling were performed in 

a negligent manner that caused radiological contamination to be dispersed across the Site. See 

United States v. CDMG Realty Company, 96 F.3d 706, 719 (3d Cir. 1996)(soil borings in a landfill 

did not constitute disposal). 

Perhaps the USEPA is operating on the mistaken belief that the Doctors are liable 

because the radiological waste migrated through the soil at the Site between 1986 and 1995. The 

so-called “passive disposal” theory of liability was rejected in United States v. Petersen Sand & 

Gravel, Inc., 806 F. Supp. 1346, 1352 (N.D. Ill. 1992), on reconsideration (Nov. 9, 1992)(disposal 

requires affirmative human action). See also CDMG Reality Company, supra, 96 F.3d at 714 

(same). 

For the reasons stated above, the Doctors decline at this time to agree to reimburse the 

USEPA for costs incurred to date and they decline to voluntarily perform or finance the response 

activities that the USEPA has determined or will determine are required at the Site. If the USEPA 

has additional evidence supporting its liability determination, please provide it. 

Please direct all future communications concerning the Site to the undersigned. 

 Very truly yours, 

J 
Jeffery D. Jeep 

JDJ/me 

Encl. 
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Tuesday, January 24, 2023 at 11:45:43 Central Standard Time
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Subject: Silbert Watch Company - Extension
Date: Tuesday, December 20, 2022 at 3:54:18 PM Central Standard Time
From: Jeffery D. Jeep
To: Gonzalez, Maria
CC: Mitchell, James, Schwer, Don, PaL Blazer
ADachments: 00722.1 - USEPA FOIA Response Request for Extension.eml

Maria,

I am reques-ng an addi-onal extension to respond to the No-ce Le:er and Request for Informa-on un-l
March 6, 2023 for the following reasons:

1. My clients do not have any documents rela-ng to the Site. For example, we do not know when the
Trust held -tle to the Site. On 11/16/22, we ordered a tract search from Property Insight (Chicago
Title). We were just informed that the Property Insight tract search is delayed un-l aSer the 1st (and
most likely later) due to Covid and staff shortages (at Property Insight and the Kane County Recorder’s
Office). 

2. Please refer to our email exchange with Mark Guro at the USEPA regarding our FOIA request
(a:ached). The USEPA will not respond to our FOIA request un-l 2/17/22. Based on my experience, it is
common prac-ce for USEPA when issuing no-ce le:ers to establish a document depository for the
PRPS. If you have established a document depository, please let me know.

Thank you for your considera-on.

 
Regards,
 
 
Jeffery D. Jeep
 

From: Maria Gonzalez <gonzalez.maria@epa.gov>
Date: Tuesday, November 29, 2022 at 7:41 PM
To: Jeffery Jeep <jdjeep@enviroa:y.com>
Cc: James Mitchell <mitchell.james@epa.gov>, Donald Schewer <Schwer.Don@epa.gov>
Subject: External MessageRE: Silbert Watch Company - Extension
 
We are granting Dr. Berkson and Dr. Herbstman the extension you requested on their behalf. They must
respond to both the General Notice and the Information Requests by January 5, 2023.
 
Please do not hesitate to contact me if you have any questions or comments on this matter.
 
With best regards,
 
Maria Gonzalez
Associate Regional Counsel
U.S. EPA Region 5
77 West Jackson Blvd.
Chicago, Illinois 60604
(312) 886-6630
gonzalez.maria@epa.gov
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From: Gonzalez, Maria 
Sent: Monday, November 28, 2022 5:04 PM
To: Jeffery D. Jeep <jdjeep@enviroa:y.com>
Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>
Subject: RE: Silbert Watch Company - See below
 
I need to check in with my client, but hope to get back to you on this tomorrow.
 
From: Jeffery D. Jeep <jdjeep@enviroa:y.com> 
Sent: Monday, November 28, 2022 1:46 PM
To: Gonzalez, Maria <gonzalez.maria@epa.gov>
Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>
Subject: Silbert Watch Company - See below
 
Silbert Watch Company
1409 Dundee Avenue. Elgin, Kane County, Illinois 60120
Site/Spill Iden-fier (SSID): C5RG
General No-ce of Poten-al Liability and Request for Informa-on dated 11/8/22
Doctors Michael H. Berkson and Arnold J. Herbstman, Trust Beneficiaries
 
Maria,
 
I hope you enjoyed your Thanksgiving. It was nice speaking with you on November 16th. On November 15th, I
was retained by Doctors Berkson and Herbstman in connec-on with the 11/8/22 No-ce Le:er and Request
for Informa-on. I am inves-ga-ng this ma:er, including such basic informa-on as was when the Trust held
-tle to the Site. Given the early stage of my inves-ga-on and the intervening holiday, I am reques-ng an
extension un-l January 5, 2023, to respond to the No-ce and the Informa-on request, which are currently
due today and 12/12/22, respec-vely.
 
Please confirm that this extension is acceptable to the Agency.
 
Regards, 
 
Jeffery D. Jeep
Jeep & Blazer, L.L.C.
3 Grant Square, Suite #360 
Hinsdale, IL 60521 
E-mail: jdjeep@enviroa:y.com
Phone: (708) 404-9090
Phone: (708) 404-9092 (Pao Blazer, Office Manager/Paralegal)
 
ConfidenGality NoGce:
The contents of this e-mail message and any a:achments are intended solely for the addressee(s) named in
this message. This communica-on is intended to be and to remain confiden-al and may be subject to
applicable a:orney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the sender by reply
e-mail and then delete this message and its a:achments. Do not deliver, distribute or copy this message
and/or any a:achments and if you are not the intended recipient, do not disclose the contents or take any
ac-on in reliance upon the informa-on contained in this communica-on or any a:achments.

 
Doctors00000874
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Tuesday, January 24, 2023 at 11:46:12 Central Standard Time

Page 1 of 2

Subject: 00722.1 - USEPA FOIA Response Request for Extension
Date: Tuesday, December 6, 2022 at 11:53:40 AM Central Standard Time
From: PaN Blazer
To: Jeffery D. Jeep
ADachments: image001.jpg

Jeff:
 
FYI…see below.
 
Patti S. Blazer 
Paralegal
 
Jeep & Blazer, LLC
3 Grant Square
Suite #360
Hinsdale, IL 60521
(708) 404-9092 
pblazer@enviroatty.com
 
Note: The information contained in this message may be privileged and confidential and
protected from disclosure. If the reader of this message is not the intended recipient, or an
employee or agent responsible for delivering this message to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this communication in error, please notify us
immediately by replying to the message and deleting it from your computer. Thank you.
 
 
 

From: Pa$ Blazer <pblazer@enviroa2y.com>
Date: Tuesday, December 6, 2022 at 11:44 AM
To: Muro, Mark <Muro.Mark@epa.gov>
Subject: Re: EPA-R5-2023-000866

Good morning, Mark,
 
I agree to the $750 increase to cover the costs of the search and review.  I also agree to the
extension you’ve indicated below (2/17/23) for the agency’s complete response for
documents.  Thank you for your help with this.  Take care.
 
Patti S. Blazer 
Paralegal
 
Jeep & Blazer, LLC
3 Grant Square

 
Doctors00000875
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Suite #360
Hinsdale, IL 60521
(708) 404-9092 
pblazer@enviroatty.com
 
Note: The information contained in this message may be privileged and confidential and
protected from disclosure. If the reader of this message is not the intended recipient, or an
employee or agent responsible for delivering this message to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this communication in error, please notify us
immediately by replying to the message and deleting it from your computer. Thank you.
 
 
 

From: Muro, Mark <Muro.Mark@epa.gov>
Date: Tuesday, December 6, 2022 at 11:33 AM
To: Pa$ Blazer <pblazer@enviroa2y.com>
Subject: External MessageEPA-R5-2023-000866

Mrs. Blazer,
Just a quick email summarizing our recent call. EPA is seeking a fee commitment increase of $750 to cover the
costs of search and review.
We are also seeking an extension unXl February 17, 2023 to complete our response. We discussed that EPA
will provide an interim response with records that we have currently available ASAP. Also we discussed that
you were willing to have Personal IdenXfiable InformaXon redacted as Non-Responsive/PII.
Please let me know if the above summary is correct and you concur with it. If you have any edits please let
me know as well.
 
Thank you,
 
Mark
 
Mark Muro
Government Information Specialist
U.S. EPA Region 5
Superfund & Emergency Management Division
FOIA and Records Management Section
77 W Jackson Blvd
Chicago, IL, 60604
P:312-886-0131
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Tuesday, January 24, 2023 at 10:19:45 Central Standard Time

Page 1 of 3

Subject: External MessageRE: Silbert Watch Company - Extension
Date: Friday, January 6, 2023 at 10:25:12 AM Central Standard Time
From: Gonzalez, Maria
To: Jeffery D. Jeep
CC: Schwer, Don, Mitchell, James

We are granting Dr. Berkson and Dr. Herbstman a further extension, until February 6, 2023, to respond
to the General Notice and the Information Requests in the U.S. Environmental Protection Agency’s
November 8, 2022 correspondence. They must respond to both the General Notice and the Information
Requests by February 6, 2023.
 
As reflected in the November 8, 2022 correspondence, we believe that response activities at the Site
must be initiated as quickly as possible and do not intend to utilize the special notice procedures
available under Section 122(e) of CERCLA. We have requested information in the possession, custody
or control of the Respondents and are also trying to determine whether there are parties who can and
will perform the necessary removal action promptly; but need to factor the removal timing needs in
granting extensions. We would like to consider responses as we develop our plans for a removal action.
I note we have not issued an Action Memorandum or record for a selection of a removal action at this
time.
 
Please do not hesitate to contact me if you have any questions or comments on this matter.
 
With best regards,
 
Maria
 
Maria Gonzalez
Associate Regional Counsel
U.S. EPA Region 5
77 West Jackson Blvd.
Chicago, Illinois 60604
(312) 886-6630
gonzalez.maria@epa.gov
 
 
From: Jeffery D. Jeep <jdjeep@enviroaVy.com> 
Sent: Tuesday, December 20, 2022 3:54 PM
To: Gonzalez, Maria <gonzalez.maria@epa.gov>
Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>; Pa] Blazer
<pblazer@enviroaVy.com>
Subject: Silbert Watch Company - Extension
 
Maria,

I am reques`ng an addi`onal extension to respond to the No`ce LeVer and Request for Informa`on un`l
March 6, 2023 for the following reasons:

1. My clients do not have any documents rela`ng to the Site. For example, we do not know when the
Trust held `tle to the Site. On 11/16/22, we ordered a tract search from Property Insight (Chicago
Title). We were just informed that the Property Insight tract search is delayed un`l ager the 1st (and
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most likely later) due to Covid and staff shortages (at Property Insight and the Kane County Recorder’s
Office). 

2. Please refer to our email exchange with Mark Guro at the USEPA regarding our FOIA request
(aVached). The USEPA will not respond to our FOIA request un`l 2/17/22. Based on my experience, it is
common prac`ce for USEPA when issuing no`ce leVers to establish a document depository for the
PRPS. If you have established a document depository, please let me know.

Thank you for your considera`on.

 
Regards,
 
 
Jeffery D. Jeep
 

From: Maria Gonzalez <gonzalez.maria@epa.gov>
Date: Tuesday, November 29, 2022 at 7:41 PM
To: Jeffery Jeep <jdjeep@enviroaVy.com>
Cc: James Mitchell <mitchell.james@epa.gov>, Donald Schewer <Schwer.Don@epa.gov>
Subject: External MessageRE: Silbert Watch Company - Extension
 
We are granting Dr. Berkson and Dr. Herbstman the extension you requested on their behalf. They must
respond to both the General Notice and the Information Requests by January 5, 2023.
 
Please do not hesitate to contact me if you have any questions or comments on this matter.
 
With best regards,
 
Maria Gonzalez
Associate Regional Counsel
U.S. EPA Region 5
77 West Jackson Blvd.
Chicago, Illinois 60604
(312) 886-6630
gonzalez.maria@epa.gov
 
From: Gonzalez, Maria 
Sent: Monday, November 28, 2022 5:04 PM
To: Jeffery D. Jeep <jdjeep@enviroaVy.com>
Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>
Subject: RE: Silbert Watch Company - See below
 
I need to check in with my client, but hope to get back to you on this tomorrow.
 
From: Jeffery D. Jeep <jdjeep@enviroaVy.com> 
Sent: Monday, November 28, 2022 1:46 PM
To: Gonzalez, Maria <gonzalez.maria@epa.gov>
Cc: Mitchell, James <mitchell.james@epa.gov>; Schwer, Don <Schwer.Don@epa.gov>
Subject: Silbert Watch Company - See below
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Silbert Watch Company
1409 Dundee Avenue. Elgin, Kane County, Illinois 60120
Site/Spill Iden`fier (SSID): C5RG
General No`ce of Poten`al Liability and Request for Informa`on dated 11/8/22
Doctors Michael H. Berkson and Arnold J. Herbstman, Trust Beneficiaries
 
Maria,
 
I hope you enjoyed your Thanksgiving. It was nice speaking with you on November 16th. On November 15th, I
was retained by Doctors Berkson and Herbstman in connec`on with the 11/8/22 No`ce LeVer and Request
for Informa`on. I am inves`ga`ng this maVer, including such basic informa`on as was when the Trust held
`tle to the Site. Given the early stage of my inves`ga`on and the intervening holiday, I am reques`ng an
extension un`l January 5, 2023, to respond to the No`ce and the Informa`on request, which are currently
due today and 12/12/22, respec`vely.
 
Please confirm that this extension is acceptable to the Agency.
 
Regards, 
 
Jeffery D. Jeep
Jeep & Blazer, L.L.C.
3 Grant Square, Suite #360 
Hinsdale, IL 60521 
E-mail: jdjeep@enviroaVy.com
Phone: (708) 404-9090
Phone: (708) 404-9092 (Pa] Blazer, Office Manager/Paralegal)
 
ConfidenEality NoEce:
The contents of this e-mail message and any aVachments are intended solely for the addressee(s) named in
this message. This communica`on is intended to be and to remain confiden`al and may be subject to
applicable aVorney/client and/or work product privileges. If you are not the intended recipient of this
message, or if this message has been addressed to you in error, please immediately alert the sender by reply
e-mail and then delete this message and its aVachments. Do not deliver, distribute or copy this message
and/or any aVachments and if you are not the intended recipient, do not disclose the contents or take any
ac`on in reliance upon the informa`on contained in this communica`on or any aVachments.
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Enforcement CONTACT US

Small Business
Resources

EPA's Small Business
Resources Information
Sheet provides an array
of resources to help
small businesses
understand and comply
with federal and state
environmental laws.

Superfund "Notice of Liability"
Letters
EPA uses two types of letters to communicate with potentially responsible parties (PRPs)
regarding

their identification as a PRP,

their potential liability at a Superfund site,

information regarding the site and other PRPs, and

negotiations for the cleanup of the site.

General Notice Letters
General notice letters inform recipients that they:

Are identified as PRPs at Superfund sites, and

May be liable for cleanup costs at the site, 

and explains the process for negotiating a settlement
for the cleanup work with EPA.

The letter also includes information on the Superfund
program, the specific site, and may include a request
for additional information.

Special Notice Letters
EPA sends out a special notice letter when it is ready to
negotiate with PRPs to clean up a site. A special notice letter gives PRPs information on why
EPA thinks they are liable and EPA's plans for the cleanup of the site.

The letter also invites parties to participate in negotiations with EPA to conduct future
cleanup work and pay EPA for any site-related costs already incurred.

The special notice letter triggers the start of a "negotiation moratorium," which means that
EPA agrees, for a certain period of time, not to unilaterally order the PRP to conduct the
cleanup. This moratorium period is intended to encourage the PRPs to negotiate a
settlement agreement promptly.

EPA's general policy is to always issue special notice letters. EPA may decide not to issue a
special notice letter when:

Past experience with the PRPs indicates a settlement is unlikely,

No PRPs have been identified, or

PRPs lack the resources to do what is needed.

Additional information on notice letters is available in EPA's Interim Guidance on Notice
Letters, Negotiations, and Information Exchange  (10/19/1987) and from the notice/demand
letters subject category within the Superfund Enforcement Policy and Guidance
Documents database.

Learn More:

Superfund Information Request Letters

Superfund Liability

Enforcement Home

Enforcement Basics

National Enforcement and
Compliance Initiatives

Enforcement and
Compliance Annual Results
for FY 2022

Air Enforcement

Water Enforcement

Waste, Chemical and
Cleanup Enforcement

Criminal Enforcement

Enforcement at Federal
Facilities

Data and Results

Policy, Guidance and
Publications

Contact Us to ask a question, provide feedback, or report a problem.

LAST UPDATED ON JUNE 23, 2022

Discover.
Accessibility Statement

Budget & Performance

Contracting

EPA www Web Snapshot

Grants

No FEAR Act Data

Plain Writing

Privacy

Privacy and Security
Notice

Connect.
Data.gov

Inspector General

Jobs

Newsroom

Open Government

Regulations.gov

Subscribe

USA.gov

White House

Ask.
Contact EPA

EPA Disclaimers

Hotlines

FOIA Requests

Frequent Questions

Follow.

An official website of the United States government Here’s how you know

MENU

Search EPA.gov
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MEMORANDUM 

SUBJECT: 

FROM: 

UN.ITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, o.c. iouo 

9 8 3 4. 1 0 

0"1CI o• OCT I 9 1987 IOLIO WASTI ANO IMIIIIIOINCY 11111,0NSE 

Interim Guidance on Notice Letters, Negotiations, and 
In~m~tion xchange 

J.~o Porter 
Assistant Administrator 

TO: Regional Administrators 

I. INTRODUCTION 

The Superfund Amendments and Reauthorization Act of 1986 
(SARA). which amends the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (CERCLA), maintains the 
importance of a strong Superfund enforcement program.• In 
particular, SARA emphasizes the importance of entering into 
negotiations and reaching settlements with potentially 
responsible parties (PRPsl to allow PRPs to conduct or finance 
response actions. SARA generally codified the Agency's Interim 
CERCLA Settlement Policy but also established some new 
authorities end procedures that were designed to facilitate 
settlements. 

A fundamental goal of the CBRCLA enforcement program is to 
facilitate voluntary settlements. EPA believe, that such 
settlements are most likely to occur when EPA interacts 
frequently with PRPs. Frequent interaction is important because 
it provide• the opportunity to share information about a site end 
may reduce delays in conducting response actions caused by the 
lack of co-unication. Important mechanisms for promoting 
interaction and facilitating communication between BPA and PRPs 
include issuing notice letters, entering into negotiations, and 
exchanging information with PRP1. 

1 C!RCLA of 1980 as amended by SARA of 1986 i ■ referred to 
in this guidance as CERCLA. 

.,,.,,.;., ...... 

ii?:. 
\i\,' 

 
Doctors00000885



' ' . '• 
• 

9834.1 0 
2 

This guidance replaces the October 12, 1984 guidance on 
"Procedure• for Issuing Notice Letters" and the October 9, 1985 
guidance on "Timely Initiation of Responsible Party Searches, 
Issuance of Notice Letters, and Release of Information." a 
Although certain procedures and the timing of variou• acti'riti•• 
have been modified, this guidance retain• many fllndamental 
aspects of the October 12, 1984 and October 9, 1985 guidance•. 
In particular, this guidance re~emphasizes the importance of 
timely issuance of notice letters and the exchange of information 
between EPA and Pit.Pa. In addition, this guidance incorporate• a 
moratorium and "formal" period of negotiation (referred to a• a 
negotiation moratorium) into the ••ttlement proc•••· IPA'• 
commitment to carrying out the•• activiti•• is crucial for 
supporting our fundamental goal of facilitating nl'.lgot-fcted 
settlement■. • 

II. PURPOSE AND SCOPE OF GUIDANCE 

• The purpose of this guidance is to assist the lt.egion■ in 
establishing procedure■ for the issuance of notice letter■ to 
Pit.Pa. for the conduct of negotiation• between IPA and PllP•, and 
for the exchange of information between IPA and PllP•. • 

This guidance addresses the use of'both "general" and 
"special" notice letter■ for removal and remedial action■. 
Special notice letters differ from general notice letters because 
special notices trigger the negotiation moratorium .. The 
negotiation moratoriwn is th6.period of.time where a moratorium 
is imposed on certain EPA actions and a period of "formal" 
negotiations is established between IPA and Plt.P•. 

Use of both general and special notice letters are 
discretionary. However, the lt.egions are expected to .is•ue 
general and special notice• for the vast majority of remedial 
actions. Such notice·letters will be issued for remedial 
investigations/feasibility studies (lt.I/FSs) and remedial 
designs/remedial actions (lt.D/llAs). Although it is generally 
appropriate to issue a "removal notice" for a11·re111oval action•. 
the Jt.agiou are not expected to invoke the 1122(•1 spacial notice 
procedure• for mo•t removal•. 

• This guidance also addres••• the timing, duration, and . 
conclu•ion of the negotiation moratorium. Finally, thi• guidance 
discus••• tba proce•• of information exchange.between !PA and 
Plt.Ps, including reque•t• for and rel••••• of site-•pecific 
information. 

"~_:.<c These guidances were is•ued under OSWllt. Directive Nwnbers 
983( .. ,:.>·nd 9834.2, re•pectively. 
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III. STATUTORY AUTHORITY 

A. SETTLEMENTS 

Sections 104(a), 122(al, and 122(el (6) authorize ■ettiementa 
and establish certain conditions for allowing PRP■ to conduct or 
finance response action■. Section 104(al authorize■ !PA to enter 
into an agreement with PRPs to allow PRP■ to conduct or finance 
response actions in accordance with 1122 if !PA determine■ that 
the PRPs will conduct the re■pon■• action properly and promptly. 
Under 1104 1a), PRPs cannot conduct the RI/rs unle■ s !PA 
determines that the PRP i ■ qualified to perform the RI/rs, !PA 
contracts with or arrange■ for• qualified per■on other than the 
PRP to a■■ ist !PA in overseeing and reviewing the RI/rs, and the 
PRP cgrees to reimburse the Fund for the co■ t■ !PA incur■ in 
overseeing and reviewing the PRP's RI/FS. 

Section 122(a) similarly authorize■ BPA to enter into 
agreements with PRPs to perform re■pon■• action■ if !PA 
determines the action will be conducted properly. Section 122(a) 
alao provides for EPA, when practicable and in the public 
interest, to facilitate settlements with PRP■ to expedite 
effective remedial action■ and to minimize litigation. 

Section 122 (el (6) provides that no, PRP may undertake any 
remedial action at a facility where IPA or a PRP pursuant to an 
administrative order or consent deerae under CIRCLA ha■ initiated 
an RI/FS unless the remedial=action ha■ been authorized by BPA. 

B. SPECIAL NOTICE PROCIDURBS AND INFORMATION RBL!ASB 

Sections 122(el and 122(al contain proviaiona relating to 
the special notice procedures and the rel•••• of information to 
PRPs. Section 122<•> provides for !PA to utilize the special 
notice procedure■ if BPA determine■ that a period of negotiation 
would facilitate an agreement with PRP■ and would expedite 
remedial action■. Section 122(el also provide■<for !PA to 
rel•••• certain information to PRP■. Such information include■, 
to the ext-t available, the name■ and addr••••• of other PRP■, 
the volwae and nature of substance■ contributed by each PRP, and 
a ranking b7 volwae of the substance■ at the facility.• In 

3 Congress recognized that there may be limitation■ to the 
availability of information at early phase■ of the re■pon■e 
action. In particular, Congre■■ noted that the RI/rs ■pecial 
notice need not be accompanied by information on volume and 
nature of wa■te and ranking if thi■ information i ■ not available 
at the start of the RI/FS. A separate notice and information 
relea■e ■hould be provided for private parties who actually 
conduct the remedial action and information on volUllll'l,\f,Jl&ture and 
ranking of wastes should be made available routinel,y .. cit ''this 

• . ~-.. r .:, ~· 
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addition, this section provides for EPA to make such information 
available in advance of the special notice upon request by a PRP 
in accordance with procedures provided by EPA. 

Issuance of a special notice trigger, a moratorium on ·the 
co111111encement of certain action, by IPA under 1104 or 1106. The 
purpose of the moratorium i1 to provide for a period of 
negotiation between EPA and PRP1. The moratorium prohibit■ IPA 
from commencing any re1pon1e action under 11041a), and an RI/FS 
under 1104(bl, or an action under 1106 for 60 day1 after receipt 
of the notice. If EPA determines that a "good faith offer" has 
been 1ubmitted by the PRP within 60 day1 after receipt of the 

,1pecial notice. EPA 1hall not commence an action under 1104(al or 
take any action again1t any person under 1106 for an additional 
60 days or commence an RI/FS under 1104(bl for an Additional 30 
days. 

Under S122(el (21 (al, EPA may coD1D1ence any additional other 
1tudies .or investigations authorized under 1104 (bl, including the 
remedial·design,_.during the negotiation period. Under 
ll22(e) (21 (Cl, if an additional PRP is identified during the 
negotiation period or after ari agreement has been entered into, 
EPA may bring the additional party into the negotiation or may 
enter into a separate agreement with the PRP. Under 1122(el 151.i 
EPA is not prohibited from undertaking a·re1ponse or enforcement 
action during the negotiation period when there is a significant 
threat to public health or t~e envirorunent. 

Section 122(al provides that if EPA decide■ not to use the 
special notice procedures establiahed under 11221e), EPA is 
required to notify PRPs in writing of this decision along with an 
expl·anation why it is inappropriate to use such procedures. 
The decision by EPA to u1e or.not to use the apecial notice· 
procedufes is not aubject to judicial review. 

IV. INFORMATION EXCHANGE 

The exchange of information between IPA and PRP• ia crucial 
for.facilitating 1ettlement1. Information exchange ahould be an 
ongoing proce11 of communication. EPA u1e1 information obtained 
from'PRP1 to determine potential liability, to determine the need 
for re1pon1e, and to aupport the ■election of the remedy. PRP• 
use information obtained from EPA to organize among themaelves 
and to .. _!levelop a "good faith offer" to conduct or finance 
re1pon~~ action,.· 

,,,., 

time. See the Conference Report on the Superfund Amendment• and 
Reauthorization Act o.J.:,!'-~86, 99 Cong. , 2d Se11. Report 99-962 
pp . 2 S 3 I 19 8 6 I . . :, ·;;·•" . 
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A. INFORMATION REQUESTS 

!PA may request information from PRP• about various 
activities and conditions under Sl04(e) of CIRCLA and unda~ 
13007Cal of tha Resource Conservation and Racovary Act (RCRA). 
In addition. EPA may issue administrative subpoenas under 
1122Cal (31 (bl of CERCLA. Information co-only requested includes· 
details concerning waste operations and waste management 
practices, the type and amount of substances contributed by each 
PRP, as well as the name of other PRPs that contributed 
substances to tha site. 

Information request• should be issued a■ early a■ 
_practicable and m·ay be issued a■ a ■aparata latter during tha PRP 
search process. a~ part of the-general notice latter, or through 
an administrative subpoena. A detailed discussion about the use 
of information request letters and administrative subpoena■ 
is contained in tha forthcoming "Guidance on Usa and lnforcamant 
of Information Raquasts and Administrative Subpoenas under CDCLA 
IS104(el and 122Cel ." 

The Regions have the discretion to decide whether to issue 
an information request as a separate letter during the PRP search 
or as a component of a general notice letter. Issuing a separate 
information request letter in advance of the general notice may 
be advantageous in situations where information from PRP■ is 
needed to determine whether it is appropriate to i ■■ua a notice 
letter to such parties. : 

Information requests should be developed in accordance with 
the forthcoming guidance on information requests and 
administrative subpoenas as mentioned above. An information 
request should also indicate that IPA plan■ to vigorously enforce 
information requests with tha naw anforcamant tools authorized 
under SARA which include issuing orders under l104(al(5). 
Finally, tha information request should indicate that it is the 
PRP ■ responsibility to inform EPA whether information they 
provide to IPA is confidential and subject to protection under 
1104(a) o! CDCLA. 

B. INFORMATION &ILEASE 
It is important to gather and rel•••• site-specific 

information to PRP■ •• soon a■ reasonably practicable. Gathering 
and releasing such information early in the process will not only 
expedite response and enforcement activities but will help PRPs 
organize and negotiate among themselves•• wall. 

As indicated, 1122(al (ll provides for the release of certain 
information to PRP• to the extent such information is available. 
Such information includes the name■ and addr••••• of other PRPs, 
the volume and nature of substance■ contributed by each PRP, and 
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a ranking by volume of the substances at the facility. 
information is to be provided to PRPs in advance of the 
notice in accordance with procedures developed by IPA. 
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This 
special 

.. 
Congress recognized the limitations to IPA's ability to make 

certain information available to PRPs, especially early in the 
response process. Therefore, this information can be released 
only to the extent such information is available. If the Regions 
have information on volWlle, the Regions should develop vol11111etric 
rankings and should make such information available to PRPa •• 
soon•• practicable. However, due to their preliminary and 
summary nature, EPA will not expend resources to explain or 
defend any list or ranking. Lists or ranking■ released to PRPa 
and others should alway■ contain appropriate disclaimer■. 

The Regions are encouraged to release information to PRP ■ as· 
soon as reasonably possible. The Regions may respond dir·ectly to 
individual PRP requests for information, may uae the notice 
letters .. as vehicles to rel•••• such information to Pit.Pa, or may 
establish alternative mechanisms in some situations•• discussed 
below. The Regions are strongly encouraged to use the notice 
letters to release site-specific information. In particular, use 
of the general notice may provide a convenient opportunity to 
release information in advance of the special notice pursuant. to 
the statutory provision that EPA rel•••• such information in 
advance of the special notice in accordance with procedures 
developed by EPA. ·. 

Although it is generally preferable to rel•••• information 
to individual PRPs through notice letter■, alternative mechanisms 
may be •,used in unusual circumstance■. For example, in instance■ 
where there are many PRPs and/or where there ia a substantial 
amount,'.of information to be released, the Regions may consider 
making.the information available through a central mechanism 
(e.g. through a PRP steering committee if one ha■ bean formed and 
if the committee ha■ agreed to be. a clearinghouse for 
distributing information to other PRP■ I. An alternative would be 
to indicate in the notice letter that the Region baa ■ite­
apecific iofonaation that will be made available to the PRP• in• 
manner specified in the letter. 

v. NOTICI LfflBgs AND NEGOTIATION MOUTOlIUM rog RI/FS AHP gp/llA 
Thi ■ guidance cre■tea a systematic process _for issuing three 

separate notice latter■ for remedial action■. The three notice 
letter■ ·are 11 the general notice, 2) the RI/FS special notice, 
and 31 the RD/RA special notice. Ivan though the RI/FS and RD/RA 
spacial notice letters are separate letter■, they are discussed 
in the ■■me section below since the content of th••• letters i■ 
basically the ■■me. In instance■ where the content of the RI/FS 
and RD/RA special notices differ, ser,::-,,.te sections are 
presented. : .. ';.:: • 
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• Also, this guidance is written with the a■swnption that each 
no~ice letter will be issued in sequence. Con■equently, the 
guidance ha■ been structured so that certain information provided 
or requested in one letter i ■ not repeated in a ■ub■equent· 
letter. The content ot actual letter■ may, however, need to be 
modified in situation■ where this proce11 i ■ not followed. 

For example, there may be a ■ ituation where ■ ite activitie■ 
are already underway and where th• Region i ■ ready to i■■ue the 
RI/FS ■pecial notice but has not i11ued a general notice. In 
thi ■ in■ ~ancit, it would not be nece■■ary to wait to aend the 
apecial notice until after a general notice i• i■■ued. However, 
it may be appropriate to include certain aapect■ of the general 
notice into the special notice. 

A. PURPOSE OF NOTICE LETTERS 

The purpo■e of the general notic• i ■ to inform PRP• of their 
potential liability for future re■ponae coat■, to begin or 
continue the proceas ot information exchange, and to initiate the 
proces■ of "informal" negotiations. In addition, the general 
notice informs PRP1 about the po11ible uae of the 1122(e)' special 
notice procedure• and the subsequent moratoriwn and "formal" 
negotiation period. • 

The purpo1e of the 1pecial notice i• 1imilar to the general 
notice, except that the 1pectal notice is al10 u1ed to invoke the 
statutory moratorium on certain EPA action, and to initiate the 
process of "formal" negotiations. Although the general notice 
does not trigger a moratorium on any EPA action and doe, not 
invoke.a "formal" period of negotiation, the general notice is 
expected to initiate a dialogue between IPA and PRPs; I11uanc1 
of a general notice ■hould be viewed a■ a mechani■m for 
initiating negotiation• whereas isauance of a apecial notice 
should be viewed a■ a mechanism for concluding n·egotiations. 

The. term "informal" negotiations does not aean that 1uch 
negotiation• are not serious efforts to reach a settlement. 
Rather "in!onaal" negotiation■ refer■ to any negotiation■ that 
are not collducted a■ part of the negotiation moratorium triggered 
by isauanee of a apecial notice under 11221a). The term• 
"informal" and "formal" negotiation• are u■ed to draw a 
distinction between .negoti.ation1 which are and are not covered by 
the ,11·22(e) moratorium. 

B. GENEJtAL NOTICE LfflER 
Agency notification procedures ■hould provide PRPs with 

sufficient time to organize and develop a rea■onabl• offer to 
conduct or finance the response action. Toward thi ■ end, the 
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Regions ■hould contact PRls prior to i ■■uing a ll22(e) ■pecial 
notice by i ■■uing a general notice letter. 

1. Whether to Is ■ue General Notice 

A general notice letter ■hould be i■■ued at the va■ t 
majority of sites that are propo■ed for or listed on the National 
Priorities Li ■ t (NPL) where negotiation■ for the lI/FS and llD/llA 
have not yet been initiated. Circ11111■ tance■ where it may not be 
appropriate to i ■sue the general notice include ■ite■ 
where a notice pur■uant to previou■ guidance wa■ i ■■ued prior to 
the reauthorization of CllCLA or where the legion is ready to 
is ■ue a special notice at the ■ ite. Th••• exception■ are 

'hun~r.tant for minimizing any po■■ ible di■ruption to ongoing 
iic:tivities. 

2. Timing of General Notice 

The general notice letter should be ■ent to PlP■ a■ early 
in the •·proce■■ as pos■ ible, preferably once the ■ite ha■ been 
propo ■ ed for inclu■ ion on the NPL. Early receipt of the general 
notice.will en■ure that PlPs have adequate knowledge of their. 
potential liability as well as a realistic opportunity to 
participate in settlement negotiations. When a separate 
information request letter has been sent to PRPs prior to the 
general notice, the information request should be sent as early 
a■ possible to avoid any del~y in issuing the general notice. 

3. Recipients o( General Notice 

General notice letters should be sent to all parties where 
there·'iis sufficient evidence to make a preliminary determination 
of pot'ential liability under 1107 of CllCLA. If there is doubt 
about whether available information supports issuance of the 
general notice, separate information request letters may be ■ent 
to such parties prior to issuing the notice. If a Federal agency 
has been identified as a generator at a facility not 
owned/operated by tbe Federal agency, such agency should be 
routinely notified like other PlPs. 

If additional PlPs are identified after the general notice 
but before the lI/FS special notice is issued, the Regions should 
provide a general notice to those additional PRPs. If additional 
PlPs are identified after general and special notices are i■ sued, 
the additional PRPs need not receive a general notice before 
receiv'ing the appropriate special notice. However, relevant 
aspects of the general notice ■hould be incorporated into the 
special notice. • 

Copie■ of the general notice should be 
Regional admini ■ trative record coordinator, 

provided to the 
the appror'. • 11te 

-t, ,;:~:~ .'. '> 

State 
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repre1entative, the State or Federal tru1tee if a tru1tee for 
natural re1ource1 ha• been desiqnated, and to IPA headquarter, at 
the same iim• notices are 1ent to PRP1. The 6opie1 of notices to 
headquarter• should be sent to the Information Manaqement Section 
within the Proqram Management and Support Office of the Office of 
Waste Proqrams Enforcement (OWPEI. • 

Providinq copies to th• administrative record coordinator ii 
important for ensurinq that the notice is placed in the 
administrative record.• Providinq copi•• to the State 
representative and the State or Federal trustee is important for 
en1urinq that State• are appropriately informed about poseibl• 
future neqotiation1.' Providinq copie1 to OWPE is e11ential for 
permitting entry into the Superfund lnforcement Trackinq Sy1tem 
(SETS). Entry into sets will facilitate our efforts to track 
site activities and to respond to Congre1sional and other 
inquiries. Direct Regional input of data into SITS on notice 
letter recipient• is planned for FY 1988. 

It is not necessary to provide copies of each general notice 
to the administrative record coordinator, State repre1antative, 
State or.Federal trustee, or headquarters in inetanc•s where 
identical notices are provided to multiple PRP1. Where there are 
multiple PRPs at a site, a copy of one general notice with a list 
of other parties who have received the letter would 1uffice. 

4. Contents of General Notice 

The general notice letter 1hould contain the following 
components: a) a notification of potential liability for 
response costs, bl a di1cu1sion about future notice, and the 
possible future u1e of special notice procedural, cl a general 
discussion about site re1pon1• activities, di a.reque1t for 
information abo~t th• site (if appropriate),•> the release of 
certain sita-1pecific information <•h•r• available), fl a 
discussion about the merits of forming a PRP steering co-ittee, 
g) a notice regarding th• development of an administrative 
record, and bl a deadline for response to the letter and 
information on the IPA representative to contact. 

• A discussion about placing notice letters in the 
administrative record is covered in the forthcoming "Guidance on 
the Admini1trative Record for Selecting a Response Action Under 
CERCLA" and in the preamble to the forthcoming revisions to the 
National Contingency Plan. 

5 State participation in negotiations is covered in the 
forthcoming "Interim Guidance on EPA-State Relations in CIRCLA 
En f '%~111en t • " 

:·., 1.~,;•J~,,!°'.'il, 
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_ a. Pot•ntial liability: The letter ahould inform partiea 
that they are potentially liable for reaponae coats under 1107 of 
CERCLA, including the costs ot conducting the RI/FS and RD/RA. 
The letter should define the .scope of potential 'liability and 
should briefly explain why the partiea have been identified as 

, PRPs. 

b. Future notice under 1122(al or l122(e): The letter 
should indicate that EPA will notify the party at an appropriate 
point in the future. The letter should apecify that this notice 
will either be a ll22(a) notice or a 1122(el apecial notice and 
should explain what th••• noticea·are. 

The letter uhould indicate that the ll22(al notice ia a 
notice which informs .parties that IPA will not use the 1122(e) 
special notice procedures. The letter should indicate that the 
notice will provide an explanation for the decision not to uae 
the special notice procedures. 

Th;:: letter should also indicate that a 1122 I e) special 
notice will invoke the negotiation moratorililll. The letter should 
make clear that issuance of a 1122(el special notice letter is 
discretionary and may be used if BPA determines that use of such 
procedures would facilitate an agreement and expedite remedial 
action. The letter should also explain the purpose of the 
special notice and the subsequent negotiation moratorium. 
Informing PRPs about the special notice procedures and the 
negotiation moratorium will alert PRPs to possible future 
negotiations and increase their awareness of their opportunities 
tor participation in such negotiations. 

c. ~ Site response activities: The letter should generally 
discuss~the activities BPA plans to undertake at the site. Where 
appropriate, such activities should include scheduled start or 
completion dates for the RI/FS or IU)/ll. Instances where it may 
not be appropriate to provide start or completion dates include 
situations where the general notice is issued very early in the 
process and where specific dates have not yet been set, or where 
it is expected that target dates are likely to change 
significantly. 

d. Ipfoqation ;•quest: The letter ahould requeat 
information on aubatancea aent to or present at the aite and the 
names of other PRPs pursuant to 1104(el of CIRCLA and/or 13007(al 
of RCJUI:.if a separate information request has not already been 
issued~'°" The content of the information request should be 
consistent with the forthcoming "Guidance on Use and lnforcement 
of Information Requests and Administrative Subpoena• Under CIRCLA 
11041el and 1122(el." • 
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e. Information release: At a minimum, the letter should 
release the names and addresses of other PRPs who have received 
the general notice letter. In addition, to the extent such 
information is available, the letter should include the volwne 
and nature of substances contributed by each PRP and a raniing by 
volume of the substances at the facility if such information has 
not been previously released. 

t. PRP steering committee: The letter should request that 
the PRPs identity a member of their organization who will 
represent their interests. In addition, the letter should 
recommend that PRPs form a steering co-ittee to represent the 
group's interests in possible future negotietions. The letter 
should indicate that establishing a steering co11111ittee i• • 
important tor facilitating negotiations with !PA. 

g. Administrative record: The letter should be used as a 
vehicle for informing PRPs of the availability of an admin­
istrative record that will contain docwnents which form the basis 
tor the Agency"s decision on the selection of remedy. The letter 
should indicate that the record will be open to the public tor 
inspection and comment. The letter should also provide 
information regarding the opening of the record and where it will 
be located. 

h. PRP response and EPA contact: The letter should 
encourage PRPs to notify EPA by a specified date of their 
interest to participate in f~ture negotiations. The letter 
should indicate that PRPs may respond as a group through a 
steering committee if one has been formed. The letter should 
also provide a cut off date for voluntary compliance with 
information requests (if a request for information is contained 
in the general notice). An appropriate time frame for the PRP 
response to an information request i ■ generally thirty day■ from 
receipt ot the letter. Finally, the letter should provide the 
name, phone number, and addr••• of the !PA representative to 
contact. 

c. RI/PS and RD/RA SPECIAL NOTICE LfflERS 

Prior to IPA'• conduct of the RI/FS and RD/RA, the Region■ 
should either i■■ue the special notice to PRP• or provide PRP• 
with an explanation why it was not appropriate to use the special 
notice procedures. Issuance of the special notice triggers a 
moratorium on EPA'• conduct of the RI/rs and remedial action. 
While the statute does not impose a moratoriwn on IPA'• conduct 
of the remedial design, the Agency will not generally conduct 
such activities during the moratorium. Th• purpose of the 
moratorium is to provide for a formal period of negotiation 
between EPA and PRP• where the PRP• will be encouraged to conduct 
or finance response /tii,5}i,vi ties. 

-~.,~}~.~-1!?~ 
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Th• negotiation moratorium may last a total of 90 days for 
the RI/FS and 1:20 days for ·the RD/RA if EPA rec:eives a "good 
faith offer" from PRPs within the first 60 days·of the 
moratorium. The·negotiation moratorium would c:onc:lude after ·,0 
days if the PRPs do not provide EPA with a "good faith offer.• 

The initial 60 day moratoriwn begins on the date the PJtP• 
rec:eive the spec:ial notic:e via c:ertified mail. In instanc:es 
where there is more than one PllP and PllPs are likely to rec:eive 
the spec:ial notic:e on different days, the date the moratoriWII 
begins should be seven days from the date the letters are mailed 
to the PllPs. In either c:ase, the spec:ial notic:e must make clear 
when the negotiation moratorium begins and ends. 

l. Whether to Issue RI/FS and RD/KA Spec:ial Notic:e 

EPA-has the disc:retion to use the spec:ial notic:e proc:edures 
when EPA determines that a period of negotiation would fac:ilitate 
an agreement with PllPs and would expedite remedial actions. 
The Agei\'cy believes entering into such negotiations would 
generally fac:ilitate settlements and plans to utilize the RI/FS 
and RD/RA spec:ial notic:e procedures in the vast majority of 
c:ases. 

There are, however, some circ:wnstanc:es where it would 
generally not be appropriate to use suc:h procedures. Such 
c:irc:umstanc:es inc:lude l) where past dealings with the PJtP• 
strongly indic:ate they are ulllikely to negotiate a settlement, 
2) where EPA believes the PllPs have not been negotiating in good 
faith, 3) where no PRPs have been identified at'the conclusion of 
the PRP;r searc:h, 4) where PlPa lack the resourc:es to conduct 
response activities, 5) where there are ongoing negotiations, or 
6l wher'e notice letters were already sent prior to the 
reauthorization of CIRCLA and onging negotiations would not 
benefit by issuance of a special notice. 

Special notices may be issued for operable units of remedial 
actions. The teat for determining whether to iaaue a apecial 
notice for u operable unit ia generally the aue aa for full­
acale remedial action■. The general expectation ia that aeparate 
apecial notice■ will be iasued for each separate operable unit aa 
long aa isauing the notice would facilitate an agreement and 
would·expedite the remedial action. However, apecial notices may 
alao b•;iaaued for· only major operable unite or may cover• 
serieir':of operable· uni ta if appropriate under the circumstance a 
at the'''aite. • 

For example, if several operable unite will be conducted at 
a aite aa relatively~eparate and distinct reaponse •ctiona, it 
may be appropriate to conaider using separate apecial notice■ . 
which would trigger aeparate negotiation moratorium■• If a aeries 
of operable units will make up a remedial action it_may be 
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appr0priate t0 issue the special n0tice t0 c0ver 0nly the maj0r 
0perable unit(s) 0r t0 c0ver several 0perable units. 

2. N0tifying PRPs When N0t Appr0priate t0 Issue 
RI/FS and RD/RA Special Notice 

In instances where EPA decides it is inappr0priate to issue 
the special n0tice, ll22(a) provides f0r IPA t0 notify PRPs in 
writing 0f that decisi0n. The n0tice must indicate the reasons 
why the Regi0n determined that issuing the special notice and 
entering int0 "f0rmal" neg0tiati0ns was not appropriat~. 
The n0tice should be pr0vided t0 all PRPs that have been 
identified t0 date as well as to the Regi0nal administrative 
rec0rd c00rdinat0r f0r placement in the rec0rd. Such n0tices 
sh0uld be pr0vided as s00n as practicable. In instances where 
the RI/FS 0r RD/RA have n0t yet been initiated, the notice should 
be sent pri0r t0 the initiati0n of such activities if possible. 

In additi0n, the ll22(a) notice should be used as a vehicle 
f0r inf0rming PRPs that the Agency will establish or has 
established an administrative rec0rd c0ntaining technical 
d0cuments supp0rting the Agency's decision on the selecti0n 0f 
remedy. The n0tice sh0uld indicate that the rec0rd is open f0r 
public inspecti0n and c0mment and shoul4 specify where the rec0rd 
will be 0r has been l0cated. 

3. DOJ R0le in RitFS and RD/RA Negotiations 

The Regi0ns sh0uld n0tify the Chief of the Environmental 
Enf0rcement Secti0n in the Department of Justice (DOJ) pri0r t0 
issuing special n0tice letters where settlement by a c0nsent 
decree is c0ntemplated. A c0py 0f this memorandum sh0uld als0 be 
pr0vided t0 the Office 0f Wasta Programs !nforcement and the 
Office 0f Enf0rcement and C0mpliance Monitoring in Headquarters. 

The memorandum to DOJ should indicate when .. the Region . 
intends to issue the special notice. Because ■oat RI/PS 
negotiations involve consent orders, notice to DOJ on the RI/FS 
is not 0rdinarily necessary. However., where a site is in 
litigation or _where settlement by consent decree is expected, DOJ 
sh0uld be notified at least 30 days prior to issuing the RI/FS 
special notice. In addition, where the resolution of the matter 
by .an administrative order is expected to involve a compr0mise of 
past or future response costs and the total response costs 
will exceed S500,000, DOJ is to be notified. DOJ's role will be 
t0 review the c0mpr0mise of the claim pursuant to section 
l22(h) Ill but not t0 review the administrative order for the 
RI/FS. F0r RD/RA negotiations, the notice should be sent to DOJ 
at least 60 days prior to issuing the RD/RA special notice. The 
memorandum sh0uld also identify the .!t.J'.fa;.~R•gional representative 
DOJ sh0uld contact. • .... ·,1 ... 

·: ·C~!Qq~,j 
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In addition, the Regions should consult with the Chief of 
the Environmental Enforcement Section prior to ■ending a copy of 
any draft con■ent decree or any outline of a draft con■ent decree 
to PRP■. The Regions are encouraged to include a draft coDaent 
decree with the RD/RA special notice or aoon thereafter a■ · 
di ■ cu■sed below. 

4. Timing of RI/FS Special Notice 

It is important that PllP• receive the II.I/rs ■peciel notice 
letter as ■oon as practicable. Of greater importance, the letter 
mu■ t be ■ent ■ufficiently in advance of obligation■ for the II.I/rs 
so that negotiation■ do not delay the initiation of the II.I/rs by 
the Fund in the event the negotiation■ do not reault in an 
agreement providing for the PRPa to conduct or finance the RI/rs. 
Timely receipt of the special notice will have a ■ ignif°icant 
effect on the PRPs ability for meaningful participation in formal 
negotiation■. · • 

The RI/rs special notice letter ahould be aent to PllPa no 
later than 90 days prior to the scheduled dete for initiating the 
llI/FS .. The scheduled date for initiating the II.I/rs refer• to tbe 
date funds will be obligated to co-ence response activitiea. 
A minimum of 90 days is important for ensuring that the 
negotiation moratorium does not delay initiation of the RI/rs in 
the event negotiations do not result in a settlement. The time 
for service by mail should be taken into account. 

s. Timing of RD/RA Special Notice 

The timing of the RD/RA special notice letter will have a 
significant impact on both the succ••• of negotiation■ and on 
EPA's ability to move forward with implamenting a remedy without 
delay. As indicated earlier, "formal" negotiations pursuant to 
special notice are .not the sole vehic.le for reaching aettlements. 
"Informal" negotiation• muat occur throughout the proceaa and in 
advan.ce of the apecial notice. To aaaure that "formal" 
negotiation■ are productive, BPA muat initiate PllP aearch and 
information -change activitiea aa well aa "informal" 
negotiatiou aa early aa poaaible. 

The priaary purpoae of the apecial notice procedure• ia to 
facilitate aettlementa through negotiation. A primary concern in 
determining when to isaue an RO/RA special notice is whether 
there is a likelihood that meaningful negotiations can be 
conducted.at a given atage in the proceaa. Another concern i ■ 
that, i"o the extent practicable. the negotiation■ must be 
scheduled to minimize any delay in the reme4ial deaign and 
remedial action. A final concern is that negotiations be carried 
out in a way that doea not undermine or have the appearance of 
underMining the public participation proc•••· 

' •·:,t~l,~_-}_ 4: 
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Thi• 11\lidanc• e•t•bli•hes an approach which identifie ■ when 
the Region■ mu■ t generally i ■ aue the RD/ll ■pecial notice letter. 
The Region■ may, however, adopt an alternative approach under 
appropriate circwnstances. Appendix A contain■ illu■trati♦n■ of 
the three approaches di ■cu■■ed below. • 

a. General Approach: I ■■ue ■pecial notice when relea ■ e 
draft rs and propo■ed plan for public co-•nt. Th• Region• 
generally mu•t i••u• the RD/RA •pecial notice when the draft 
fea•ibility •tudy (PS) and propo■ed plan• are r•l••••d to the 
public for co1111Dent. A■ ■hown in Appendix A, i••uance of the 
•pecial notice with the r•l•••• of the draft rs and propo■ed plan 
triggers the initial 60 day negotiation moratoriWD. The initial 
60 day negotiation moratorium begin• at the ■tart of the·30 day 
public comment period and, in conjunction with the fir■ t 30 day• 
of the 60 day extended negotiation moratorium, i ■ concurrent with 
the Record of Decision (ROD) review and approval proc•••· The 
remaining 30 day■ of the extended negotiation moratoriWD is 
concurrent with the initial ph•••• of the remedial de•ign. IPA'• 
ability to sign the ROD is not affected by the duration of th• 
negotiation moratorium. The ROD may be ■igned at any point after 
the close of the public comment period and the preparation of the 
respon•iveness summary for the public. 

In mo•t case■, commencing formal negotiation• at the ••me 
time that the draft rs and propo■ed plan are relea•ed will 
properly balance the con■ ideration• •tated earlier relating to 
EPA's ability to conduct meaningful negotiation•. to minimize 
delay in implementing the RD/RA, end to maintain the integrity of 
the public participation proces■. Under this approach, formal. 
opportunity for PRP involvement would begin at an early yet 
concrete stage in the proce■■, larly participation may be 
especially advantageou• in •ituationa where PRP■ have not been 
previously or •ub■tantially involved in RI/rs activiti••· In 
addition, PRP• and the public·would have knowledge of the 
po■■ ible range of alternative• through the draft rs and propo•ed 

1 The tiae period■ depicted in th• following di•cu•■ion and 
illu•trated in Appendix A reflect "be•t ca■e" ■cenario• where 
variou■ reapon■e and enforcement activities are expected to be 
carried out without delay. ror example, the public co-■nt 
period lasts 30 days and do•• not take into account• po•■ ible 
extension. 

• The proposed plan refer• to the public participation 
document developed pur■uant to lll7(a). Thia i■ a non-legal, 
non-technical docWDent that de•cribe■ the alternative• in the rs, 
and •pacifies and provide• a brief analy■i• of IPA'• preferred 
alternative. A more detailed di•cuaaion of the propoeed plan 
will be contained in the forthcoming "Guidance on Do.civ.~_,.,nting 
Decisions at Superfund Sit••" (referred to •• th• ~'1/f.t½i.dancel. 
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Pl•n prior to "formal" negoti•tions. This information is 
important for assisting the PRPs in developing a meaningful "good 
faith ofter" for conducting or financing the RD/RA. 

b. Alternative Appro1ch: I ■sue speci•l notice prior.to 
rel•••• of draft rs and proposed plan for public co-•nt. 
Al though the. Regions generally will i ■ sue the RD/llA ■pecial 
notice when the draft rs and propo■ed plan are relea■ed to the 
public for ·co111111ent, the !legion■ are encouraged to i ■■ue the 
■pecial notice earlier in the proce■■ if thi■ action would 
facilitate the pro■pect ■ for reaching• ■ettlement. If a !legion 
choo■es to follow this approach, the !legion ■hould include with 
the ■pecial notice a summary or fact ■heet of the alternatives 
EPA ha■ ■ creened and the alternative■ the Agency i■ currently 
considering. • 

As shown in Appendix A, the RD/llA special notice may be 
is ■ued prior to EPA's rel•••• of the draft rs and propo■ed plan. 
Is ■uance. of the ■pecial notice trigger■ the initial 60 day 
negotia't'ion moratorium. The initial negotiation moratoriWlt is 
concurrent with the review and rel•••• of the draft rs and 
proposed plan. The initial negotiation moratorium i ■ completed 
prior to the initiation of the public comment period. The public 
comment period is concurrent with the first 30 day■ of the 
extended negotiation moratorium. The remaining 30 day■ of the 
extended negotiation moratorium is concurrent with the ll00 review 
and approval proce■ s. The llOD could be ■igned and the 
negotiation moratorium coul<f·be concluded at about the ■ame time. 
EPA's ability to sign the ROD is not affected by the negotiation 
moratorium. The llOD may be signed at any point after the clo■e 
of the ::public comment period and the preparation of the 
responsiveness sul!llllary for the public. 

t~ 

In many c••••• providing ■pecial notice at this early ■tage 
may be inappropriate becau■e too much uncertainty would exi■t. 
about the remedy to allow for meaningful negotiations. However, 
under other circwnstance■ it may be appropriate,to issue the 

• Rel•••• of a ■Wlllllary or fact ■h••t on the alternative■ 
that have been ■creened and the alternatives that are being 
con■idered is important for facilitating negotiations at thi ■ 
early stage in the remedial process. This information will be 
useful"·',to PllP■ in· developing their "good faith offer" for 
conducting or financing a response action and will be iaportant 
for informing PllPs about the alternatives the Agency is 
considering at the site. The !legions ■hould include the summary 
of alternatives or fact ■heat in the administrative record for 
each ■ ite. 

• ~'.'>,it ~ 
t.' t 
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special notice early in the process. especially in situations 
where there is a relatively small group of PRPs. it is clear what ; 
the remedy is likely to be, and the remedy is not likely t~ be 
controversial. 

Where circumstances permit issuance of the special notice at 
this early stage, an advantage to this approach is that the ROD 
review and approval process and the negotiation moratorium could 
be concluded at about the same time. This would help assure that 
cleanup occurs as soon as possible whether through a negotiated 
settlement or Fund-financed action. In addition, there would be 
an early opportunity to inform PRPs of various remedial 
alternatives under consideration by.EPA prior to IPA'• 
identification of the proposed plan. Early participation may be 
advantageous where PRPs have not been previously or substantially 
involved in RI/FS activities. 

c. Alternative Approach: Issue special notice when the ROD 
is signed. Although the Regions generally will issue the RD/RA 
special notice letter when the draft rs and proposed plan are 
released to the public for comment, there may be some limited 
circumstances where it ia appropriate to iaaue the notice later 
in the process (i.e. when the ROD is signed). Thi• approach may 
be followed, however, only where the Region can provide adequate 
justification and where the Region has obtained prior approval 
from Headquarters. Approval must be obtained in writing from the 
Directors of the Office of Waste Programs Enforcement and the 
Office of Emergency and Remedial Response. 

As shown in Appendix A, under this approach the RO/RA 
special notice would not be issued until the ROD is signed. 
Thus. the entire 60 to 120 day n99otiation moratoriWII would not 
occur until the remedial design phase. 

An advantage to this approach ia that since the ROD would be 
signed and the remedy would be selected at the start of the RO/RA 
negotiation moratorium, the PRPa would know precisely which 
remedy the "good faith offer" and the negotiation• should focus 
on. In addition, since the negotiations would begin after the 
close of tbe pulllic comment period, the PRPa and EPA would have 
the benefit of knowing the public co111J11enta. 

The major disadvantage to this approach ia that the 
negotiation moratorium would not occur until the end of the 
process (i.e. not until the beginning of the remedial design 
phase). Issuing the special notice at this point would create 
the greatest potential for a subsequent delay in implementing 
the remedy. 

.1 ,ii:!} -'!'-. 
?!.'~~~~:,~~ 
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• Instances where it may, however, be appropriate to i11ue the 
special notice later in the process (i.e. not until the ROD is 
signed) may be where more time is ·needed to conduct informal 
negotiations, where the site is particularly complex, or uere 
there is an extraordinarily large number of PRPs_(e.g. hundreds 
of PRPs). Another example may be where there is little 
expectation that a Fund-financed remedial action will occur in 
the near future at an enforcement-lead site. If Fund-financed 
activities are not expected to occur and• later moratorium would 
facilitate cleanup, it may be l••• important to initiate and 
conclude negotiations early in the process. 

6. Recipients of RI/FS and RD/RA'Special Notice 

The RI/FS and RD/RA special notice letter• 1hould be 1ent.to 
all parties where thare is 1ufficient evidence to make a 
preliminary determination of potential liability under 1107 of 
CERCLA ... : If there is doubt a~ut whether available information 
1upport~:- issuance of the RI/FS and RD/RA special notices, 
separate information request letter• may be sent to such parties 
prior to iasuing such notice. If• Federal agency has been 
identified as a generator at a facility not owned/operated by the 
Federal agency, such agency should be routinely.notified like 
other PRP•. • 

Section l22(e) 12) (C) authorizes IPA to bring additional 
parties into negotiations or to enter into a separate agreement 
with parties when addi ti·onal • PRPs are identified during the 
negotiation period or after an agreement has been entered into. 
The Regions may provide a special notice to additional parties if 
they are identified after issuance of the RI/FS special notice 
letter,;~ However, issuance of a special notice· to additional .~ .. 
parties would not change the duration of the negotiation 
moratorium. The special notice may invite PRPs to participate in 
remaining negotiations, but would not extend the pre-existing 
negotiation moratorium. 

Copies of the special notices should be provided to the 
Regional adainistrative record coordinator, th• appropriate State 
representative, the State or Federal trustee if a trust•• for 
natural r••ources ha1 been designated, and to IPA headquarter•·•t 
the same time notices are 1ent to PRPs. The copies of notice• to 
headquarter■ should be sent to the Information Management Section 
within ,;\th• Program Management and Support Office of the Office of 
Waste ltr.ogram• lnforcement (OWPEl . • 

Providing copies to the adminis_trative record coordinator is 
important for ensuring that the notice to be placed in the 
record. Providing copies to the State representative and the 
State or Federal trust•• is important .f.r,r en1uring that Stat•• 
are appropriately informed a.bout po11,. -:i future negotiation•• 
Providing copies to OWPE i1 ••••nti,::-. i ____ permitting entry into 
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the Superfund Enforcement·Tracking System (SETS). Entry into 
sets will facilitate our efforts to track ■ ite activities and to 
respond to Congressional and other inquiries. Direct Regional 
input of data into SETS on notice letter recipient■ is pluned 
for FY 1988. • 

It i ■ not necessary to provide copies of each special notice 
to the administrative record coordinator, State repraaantativa, 
State or Federal trustee, or headquarter■ in instances whara 
identical notices are provided to multiple PRPa. Where there ara 
multiple PRPs at a site, a copy of one special notice with a list 
~f other parties who have received tha latter would suffice. 

7. Contents of RI/FS and RD/ll Special Notice 

The RI/FS and RD/RA special notice letters should contain 
the following components: al a notification of potential 
liability, b) a discussion about tha special notice and 
subsequent negotiation moratorium, cl a discussion about the 
response activities to be conducted, di a copy of a statement of 
work or workplan and a draft administrative order on consent for 
the RI/FS, e) a copy of a draft consent dacrae for th• RD/ll (if 
possibl~), f) a 4iscussion about what constitutes a "good faith 
offer" for the RI/FS, g) a discussion about what constitutes a 
"good faith offer" for the RD/RA, h) a rel•••• of certain site­
specific information (where available and appropriate), ii a 
demand for payment of EPA costs incurred to data, jl a 
notification about the administrative record, and kl a deadline 
for response to the letter and the name of the EPA representative 
to contact. 

a. Potential liability: Tha letter should specify that 
PRPs are potentially liable for tha coats of conducting tha RI/FS 
or the RD/RA. A detailed discussion about potential liability is 
not necessary particularly if the RI/PS or IUl/ll special notice 
references the general notice. 

b. Sp•sial notic• and formal n1aotiationa: Th• latter 
should di•c:u•• the purpose of tha special notice and tha 
subsequent ne9otiation moratoriUDI, The laval of detail will 
depend upon whether tha PRP has received tha general notice and 
whether the 9enaral notice provided an adequate discussion. At 
a minimwn, the letter should make clear that IPA is inviting PRPs 
t_o participate· in "formal• negotiations for PRP conduct of the 
RI/PS or RD/ll and that this letter automatically trigger• the 
formal negotiation period. In addition, it is important that the 
special notice indicate the data tha negotiation moratorium will 
conclude in tha absence of and in the event of a "good faith 
offer." Finally, the letter should explain that a consent order 
or consent deer•• should be finalized by tha end of the 
moratorium. 
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c. B•■ponse action• to be conducted: 
identify the response activities EPA plans 
and provide scheduled dates for initiating 
appropriate. • 

9834.10 

• Th• letter should 
to conduct et the site 
such actiiities if 

d. Statement of work or workplan and draft administrative 
order on consent for RI/FS special notice: Th• letter should 
provide a statement of work or workplan and draft administrative 
order (AO) on consent. Such information is crucial to PRPs in 
their development of a "good fa~th offer" to IPA for conducting 
or financing the RI/FS and for ultimately facilitating 
settlements. Th• Regions are encouraged to provide the draft AO 
on consent with the notice letter if practicable. 'At a minimwn, 
;he latter should contain a copy of the statement of work with 
the .. xpectation that the draft AO will follow as soon as 
practicable. 

e .. Draft consent decree for RD/ll special notice: Th• 
letter should contain• copy of the draft consent decree if 
possible. It is important that PlPs have the draft consent 
decree at the start of negotiations or soon thereafter since the 
decree contains important information which.will assist PRPs in 
developing their "good faith offer" to•EPA. • 

f. "Good faith offer;, for RI/FS: . The letter should . 
indicate that a "good faith offer" is a written proposal which 
demonstrates the PRP's qualifications and willingness to conduct 
or finance the RI/FS. A "go~d faith offer" for the RI/FS ·should 
include the following: 

o ,·a statement of the PRPs willingness to conduct or finance 
·''.'i:he RI/FS which is generally consistent with IPA' s 

•-;
1:statement of work or work plan and draft administrative 
'order on consent or provides a sufficient basis for 
further negotiations;, , 

o a paragraph-by-paragraph response to IPA.' s statement of 
work or workplan and draft administrative order on 
conse11t; • 

o a detailed statement of work or workplan identifying how 
th• PRPa plan to proceed with the work; • 

o ·''-:a demonstration of th• PRPs technical capability to· 
.. undertake the RI/FS. This should include• requirement 

'~.tha t PRPs identify th• firm they expect will conduct 
'th• work or that PRPs identify the process they will 
undertake to select• firm;, 

o a demonstration of the PRPs financial capability to 
finance the RI/FS; 
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o a ■tatament of the.PRPs willingne■■ to reimbur■e EPA for 
the co■ts EPA incurs in overseeing the PRP conduct of the 
RI/rs a■ required by §1O4(al (ll: and 

0 the name, address, and phone nwnber of the party or 
steering committee who will repre ■ent the PRP■ in 
negotiation■. 

... 

g. "Good faith offer" for RD/RA: The letter ■hould 
indicate that a "good faith offer" i ■ a written propo■al which 
demon■ trates the PRP■ qualification■ and willingne■■ to conduct 
or finance the RD/RA. A "good faith offer" for the RD/ll ■hould 
include th• following: 

o a ■ tatement of the PRP■ willingne■ s to conduct or finance 
the RD/RA which is generally consistent with BPA's 
propo■ed plan or which provides a sufficient basis 
tor further negotiation■ in light of EPA' ■ proposed 
plan; 

o a paragraph-by-paragraph respon■• to EPA' ■ draft consent 
decree, including a response to other documents that may 
have been attached to the decree such as a technical 
scope of work for the proposed plan or accas■ or 
preauthorization agreements: 

o a detailed "statement of work" or "workplan" identifying 
how PRPs plan to proceed with the work: 

o a demonstration of the PRPs technical capability to 
undertake the RD/RA. This should include a requirement 
that PRPs identify the firm they expect will conduct 
the work or that PRP■ identify the proces■ they will 
undertake to select a firm: 

o a demonstration of the PRPs capability to finance the 
RD/RA: 

o • atateaent of the PRP■ willingn••• to reimburse IPA for 
paat re■ponsa and oversight costs: 

o a diacussion about the PRP• position on rel••••• from 
liability and reopener■ to liability: and 

o the name, addr•••• and phone nwnber of the party or 
steering committee who will represent the PRP• in 
negotiations. 

h. Information r•l••••: To the extent ■uch information i■ 
available and to the extent such information has not been 
prt&:l:t1usly released, the letter should contain information on the 
naftl'.00~<:i'id addres ■e ■ of other PRPs, the volwn• and nature of 
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•uhb•tancea contributed by each PRP. and a ranking by volume of 
t e aubatancaa at the facilit~. Note that the r•l•••• of 
information with the RI/FS and RD/RA apecial notice• i• not 
intended to require the release of information previously. 
provided to PRP1. • • 

i. Demand for payment: The letter ■hould includ~ • demand 
that PRPs reimburse EPA for the coats the Agency has incurred in 
conducting reaponse activiti•• at the site pur•uant to 11071a). 
The letter ahould identify the action IPA undertook and the coat 
of conducting the action .. Th• letter should alao indicate that 
the Agency anticipate• expending additional funds on activitiea 
covered by this notice.and other apecified future activiti••· 
Finally, th• letter nhould demand payment of interest for peat 
and future response costs incurred by EPA pursuant to 1107(al. 
Notice letters should not be delayed to obtain coat information 
where auch information has not been previously collected. 

j. :. Administrative record: The letter ahould be used •• a 
vehicle for informing PRPs of the availability of an admin­
iatrative record containing doc1.1111ents that form the baais for the 
Agency's decision on the aelection·of remedy. The letter should 
indicate that the record is open to· the public for inapection and 
comment. The letter should also indicate.where the record will 
be or has been located. 

k. PRP response and EPA contact person: The letter ahould 
encourage PRP1 to notify EPA~of their intereat to participate in 
negotiationa. The letter ahould indicate that PRPa may reapond 
as a group through a ateering committee if a committee haa been 
formed. In addition, the letter ahould provide the nua, phone 
number /~:~nd address of the EPA representative to contact. 

D. CONCLUSION or NEGOTIATION MORATORIUM AND DWLINE 
MANAGEMENT rog RI/FS AND RD/RA 

At the conclusion of th• ll22Cel negotiation moratoriWD, the 
Region• ahould have a fully negotiated adminiatrative order on 
eonaent for the RI/PS and a fully negotiated consent deer•• for 
the RD/ll llbich ha• been aigned by the PRPa. A aigned document 
is necessary to ahov that an agreement haa, in fact, been 
reached. • 

• !f'Pre-SARA guidance for drafting an adminiatrative order is 
provided in "Superfund Adminiatrative Order: Vorkahop and 
Guidance Materials" (1985) and for drafting a eonaent deer•• in 
"Guidance on Drafting Consent Deere•• in Hazardous Waste C••••" 
(Hay 1, 1985). Th••• guidance• are being revised to include 
SARA's requirements. 
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. At the conclusion of the 120 day moratoriwn for the RD/RA a 
determination must be made on whether to continue settlement 
activities, whether the site should be cleaned up using Superfund 
money, or whether to initiate a 1106 enforcement action. • 
continuation of settlement activities may include ••eking an 
extension to the 120 day negotiation moratoriwn •• discussed 
below, or sending a consent decree to the Department of Justice 
for lodging in the appropriate district court. 

In instances where an agreement has been reached and fully 
negotiated but PRPs have not yet 0btai_ned signatures, it may be 
necessary to obtain an extension to the negotiation ■oratoriwn. 
Extensions may also be necessary where the agreement has not been 

• fully negotiated but all major issues are resolved and 
outstanding issues are well defined and final language is 
imminent. Extensions to the negotiation moratoriwn can be 
obtained only in certain circumstances as discussed in the 
February 12, 1987 "Interim Guidance: Streamlining the C!RCLA 
Settlement Decision Process."•• 

The timing of special notice letters will have a significant 
affect on our ability to successfully conclude negotiations at 
the end.of the moratorium period. The Streamlined Settlement 
Policy provides for two different processes for obtaining 
extensions for the RI/FS and RD/llA mora~oriwns. Th• policy 
indicates that the Regional Administrator has the discretion to 
terminate or extend negotiations for the RI/FS after 90 days. 
However, extension of negoti&tion• beyond an additional 30 days 
should be authorized by the Regional Administrator only in 
limited cases. 

Relating to the RD/RA moratoriwn, the Streamlined Settlement 
Policy provides for either Regional or Headquarters approval of 
an extension under certain circwnstanc••· An extension to the 
120 day RD/RA moratorium may be granted for .an additional 30 days 
by the Regional Administrator when settlement is likely and 
imminent. An additional extension beyond the 30 days may be 
approved only by the Assistant Adminiatretor for the Office of 
Solid Waste and Emergency Response (OSV!Rl and only in rare and 
extraordinary circumstances. 

Thia guidance re-emphasizes th• importanca of meeting the 
90 day moratorium for the RI/FS and the 120 day moratorium for 
the RD/llA. To aid that policy, this guidance identifies three 
circumstances where the Regional Administrator and Assistant 
Administrator for OSV!R may consider granting such extensions for 
the RD/llA moratorium. 

l 0 
. .·-~:?~ . 

This guid&~\i'- s.si,as issued under OSVER Directive 19832. 9. 
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First, it may be appropriate ·tor the Regional Administrator 
or the Aasiatant Administrator to extend the 120 day moratoriwn 
for the RD/RA if EPA selects a remedy in the ROD which is 
significantly different from the Agency"s ■tated preference in 
the proposed plan. Thia could mean that the focus of . 
negotiations could change significantly, requiring additional 
time to reach agreement with PRP•. ,· 

The second example applies to Fund-lead ■ it••· It may be 
appropriate for the Regional Administrator or the A■■istant 
Admini ■ trator to extend the 120 day negotiation moratorium for 
the RD/RA if non~enforcement activiti•• at the aite (e.g. an 
extended public comment period or an extended ROD review and 
approval proc•••> cau■e a signific~nt dolay in the Agency' ■ 
ability to move forward in implementing a Fund-financed remedy._. 
An exten■ ion to the negotiation moratoriwn may be especially 
appropriate .if there is reason to believe a negotiated ■ettlement 
is i111111inent. In other words, if the.Fund is not ready to move 
forward.in implementing the remedy at the end of the 120 day 
negotiation moratoriwn there i ■ no reason to conclude 
negotiation• if there is rea■on to believe an agreement can be 
reached.- .. 

. . 
The third example appli•• to enforcement-lead site■ . It may 

be appropriate for the Regional Administrator or the Aa■istant 
Administrator to extend the 120 day negotiation moratorium for 
the RD/RA after a 1106 litigation referral has been prepared and 
referred to the Department o! Justice IDOJI for action. In fact, 
the preparation and referral of a ca■• to DOJ maybe an important 
mechani■m for providing the necessary impetus for reaching a 
voluntary settlement. In many ca••• it may be appropriate to 
is ■ue a"unilateral admini■ trative order concurrent with the 
referrai' .-

VI. NOTICE LETTERS AND NEGOTIATION KOllTORIUM FOR RBMOVAL 
ACTIONS • 

The.notice letter proc••• for removal actions differ• from 
the notification process for remedial actions. As discussed 
above, the notification process for remedial action■ involve■ 
is ■uance of three notice letters. The notification proc••• for 
removals will involve only one notice letter which may or may not 
invoJce:.the 1122(el special notice procedure■ as diacuaaed below . 

:,.,-,,. 

....... ,. A. NOTICE LffllgS 

1. Whtthtr to IIIUI Rtmov11 Notice 
The Regions should attempt to contact PRP• prior to 

initiating a Fund-financed removal action to inform PRPs of their 
potential liability where EPA will incur re■pons• cost• or 
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to ■•cure a private party response. Thi■ guidance encourages the 
Regions &o. ■eek PRP response through a written notice letter but 
the Regions may contact PRPs verbally (with a written follow-up 
notice>. Thi ■ i ■ consistent with the guidance on "I■■uance of 
Administrative Order■ for Immediate Removal Action■" .(2/21/841. 

The Regions ■hould i■■ue notice letter■ to readily 
identifiable PRPs for removal action■ in the va1t majority of 
ca1e■. The content of the notice will vary depending whether the 
notice will be u■ed 1imply to notify PRP■ of their potential 
liability tor an action BPA ha■ already taken or i ■ about to 
take, whether the notice will be used to encourage a private 
party response through "informal" negotiation• (i.e. negotiation■ 
not triggered by the 1122<•> ■pecial notice procedure1), or 
whether the notice will be u■ed a1 a mechanism for invoicing the 
S122(el special notice procedure, which provide for "formal" 
negotiations between BPA and PRP■. 

2. When to Use Special Notice Procedure■ for Removal■ 

The Regions should consider using the 1122(el special notice 
procedure■ only tor those removal■ where the threat i• of a 
nature that it is not nece■■ary to initiate an on1ite removal 
action tor at lea■ t 1ix months. The "1ix month planning time 
period" begin■ once the site evaluation i ■ completed. This means 
that tor the va1t majority of removal action■ the Region• will 
not be required to utilize t~e ■pecial notice procedure■. It i ■ 
not appropriate to utilize 1pecial notice, for molt removal 
actions because the ■ub1equent moratorium may interfere with the 
Agency's ability to implement the remedy in a timely manner. In 
addition, it may not be worth expending the time and resource■ to 
enter into formal negotiation■ when a removal will be a 
relatively ■hort term and inexpen■ive re1pon■e action. 

The Regions 1hould include the following factor■ in their 
determination of whether it i1 appropriate to utilize the 1pecial 
notice procedure■ for removal• with a 1ix month planning lead 
time: 11 wbetber viable PRP1 have been identified, 21 wbether 
the PRP■ ue expected to respond favorably to the invitation to 
participate in negotiation• and to conduct or finance the removal 
action, 3) whether i■1uance of the special notice could delay 
implementation of the removal action, and 41 whether it may be 
more appropriate to enter into "informal" negotiation■ in lieu of 
"formal" negotiation■ under 1122(11. 

In determining the PRPe viability, the Region ■hould inquire 
about the PRP■ financial and technical capability for conducting 
and/or financing the removal action in an effective and timely 
manAer. In determining the PRP■ willingne■■ to undertake or 
finance the removal action, the Region.-ehould, at a minimum, 
obtain a verbal agreement from the P'RI?~ prior to i1 ■uanc1 of the 
■pecial notice. In determining wheti!K~~ the ■pecial.notice may 
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delay implementation of the remedy or in determining whether to 
enter into "informal" rather than "formal" negotiation•, the· 
Regions should consider whether the ll22(el negotiation 
moratorium would interfere with other activiti•• at the •ite. 

3. Notifying PRPs When Not Appropriate to Utilize 
Special Notice Procedure• for Removal• 

EPA'• decision on whether to u•• the •p•ciel:notic• 
procedures for any re•ponse action is clearly di•cretionery. 
However, 5122(a) requires the Agency to notify PllP• in writing_ 
when the Agency.decides not to utilize •uch procedur••· The 
removal notice provides a convenient vehicle for informing PllP• 
of EPA'• decision not to utilize the •P•cial notice procedur••· 
The notice should, therefore, inform PllPs of BPA's decision not 
to utilize such procedures when this determination has been made 
and should provide an explanation for that decision. 

.,J. 4. OOJ llole in Removal Negotiations 

The Regions should consult with the Chief of the 
Environmental Enforcement Section.of OOJ prior to i••uing a 
special notice letter for. removal, action• where settlement by 
consent decree is contemplated, or where the settlement is • 
expected to involve a compromise of past or future response.co•ts 
and the total response costs will exceed S500,000 .. The !legions 
should consult with OOJ priQ%' to relea•ing a draft consent decree 
to PRPs. • 

5. Timing of Removal Notice 
' ~ '). 

A. 'removal notice that do•• not invoke the special notice 
procedures should be provided to PllPs as soon as practicable. 
For removal notices that invoke the special notice procedures, 
the notice should be issued as early as pos•ibl• but no later 
than 120 day• before the •cheduled date for initiating the 
removal action. The scheduled date for initiating the removal 
action i• the date removal extramural cleanup contractor funds 
will•b• obligated end on•ite cleanup will begin. 

The tiaing of a notice which invoke• the special notice 
procedures is critical becau•• is•uance of the notice trigger• 
the sub•equent 60 to 120 day moratorium.on IPA conduct of the 
r.emova:C;action. (The moratorium would la•t only 60 day• in 
in•tanc•·• where the PllP• do not provide IPA with a "good faith 
offer"f; I••uing the •pecial notice at least 120 day• before IPA 
will begin the removal ensure• that th• subsequent 120 day 
moratorium doe• not affect EPA'• ability to implement the removal 
action in the event negotiation• do not result in an agreeme~t 
for P~P conduct oft~• remova1·action. 
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6. R■eipients of Removal Notice 

The removal notice should be sent to all parties where there 
is sufficient evidence to make a preliminary determination~of 
potential liability under 1107 of CBRCLA. If a Federal agency 
has been identified as a generator at a facility not 
owned/operated by the Federal agency, such agency should be 
routinely notified like other PRPs. 

Copies of removal notices should be provided to the Regional 
administrative record coordinator, the appropriate State 
representative, and to headquarter■. Providing copies to the 
administrative record coordinator i ■ important for ensuring that 
the notice to b• placed in the record. Providing copies to the 
State representative is important for ensuring that States are 
appropriately informed about possible future negotiation■. 

Providing copies to the Information Management Section 
within the Program Management and Support Office of the Office of 
Waste Programs Enf,orcement for entry· into the Superfund 
Enforcement Tracking System (SETS). Copies should be ■ant to 
OWPE at the same time they are ■ant to PRP■. Providing copies to 
OWPE is essential for facilitating our effort■ to track ■it• 
activities and to respond to Congressional and other inquiries. 

It is not necessary to provide copies of each removal notice 
to the administrative record.coordinator, State representative, 
State or Federal trustee, orneadquarters in instance■ where 
identical notices are provided to multiple PRP■. Where there are 
multiple PRPs at a site, a copy ·of one removal notice with a list 
of other parties who have received the letter would suffice. 

7. Contents of Removal Notice 

A■ indicated, the content of the removal notice will vary 
depending upon whether the purpose of the letter is to simply 
inform PRP■ of their potential liability or whether the letter 
will also be used to provide an opportunity for PlP involvement 
in negotiaciona either through "informal" or "formal" 
negotiations. The following highlights the component■ that 
should be included in the three differant type■ of removal 
notices. The ■pacific content of each component of the removal 
notice should be ••••ntially the same a■ deacribed earlier for 
RI/FS and RD/RA general and special notice■, except where 
otherwise ■pacified. 

a. Notice of potential liability: If the purpose of the 
removal notice is simply to inform PRPs of their potential 
liability and to provide notice that the Agency has or is about 
to take a response action, the notice should contain ,the 
following components: a notice of potential liability: o 
discussion about site response activities that have uGo~ or will 
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be conducted at the 1it•: a notice on the availability of an 
administrac.,ve record; and• notice pur1uant ll22<al that the 
special notice procedures will not be used. 

The notification under ll22(al should inform PRPa that the 
Agency will not (or did not) uae the 1122<•> 1pecial notice 
procedures for this particular reaponae action and should provide 
an explanation for that decision. The·-letter should indicate 
that it is the Agency's policy not to uae the special notice • 
procedures for removal• unle11 there ia a 1ix month planning lead 
time prior to the initiation of the reaponae action. If the 
reaponae action.do•• involve a removal with a aix month planning 
lead time but the Agency made a caae-apecific determination not 
to uae the special notice procedures, the letter should provide 
an explanation why the use of iiuch procedures waa determined to 
be inappropriate for tha_.t particular reaponae action. 

b.;.Notice of potential liability and opportunity to enter 
into "informal" negotiations: If the purpoae of the removal 
notice ia to inform PRPa of their potential liabilitr and to 
provide PRPs with an opportunity to enter into negotiations with 
IPA without invoking th• ll22(el special notice procedures, the 
notice 1hould contain the following components: a notice of 
potential liability; a discuaaion about ait• reaponae activiti•• 
that will be conducted at the aite; • copy of the statement of 
work or workplan and draft administrative order on consent; a 
notification pursuant to 1122( ■) that the 1pecial notice 
procedures will not be uaed:•• reque1t that PRPa notify IPA 
within• specified period of time of their interest to 
participate in negotiations; a notice ~n the availability of ihe 
adminiatr·ative record; and information on th• IPA representative 
to contact. The 1122(al notification 1hould contain the same 
information diacuaaed in the proceeding paragraph. 

c. Notice of potential liability and opportunity to enter 
into "formal" negotiation• pursuant to 11221,1 special notice 
proc1dur11: If the purpo1e of the removal notice ia to inform 
PlPa of their potential liabilitr and to provide PlPa with an 
opportunity to enter into negotiations with IPA using the 1122(el 
special notice procedures, th• notice should contain the 
following co■ponenta: a notice of potential liability; a· 
diacuaaion about aite reaponae activities that will be conducted 
at thet,aite; a diacuaaion about the special notice procedures and 
the neqcitiation moratorium; a copy of the atatement of work or 
workpl'an:and draft administrative order on consent; a diacuaaion 
about.what constitute■ a "good faith offer"; a request that PlPs 
notify IPA within a specified period of time indicating their 
interest to participate in negotiations; a notice on the 
availability of the administrative record; and infor111ation on the 
EPA representative to ~ontact. The "good faith offer" should 
contain eaaentially 1;·,"-·. aame components aa described above for • 
the RD/RA. 

 
Doctors00000912



,·· 

' 

29 

8. CONCLUSION OF NEGOTIATION MORATORIUM AND 
DEADLINE MANAGEMENT FOR REMOVALS 

9834.10 

.. 
At the conclusion of the 1122(e) negotiation moratorium for 

removel actions, the Regions should have a fully negotiated 
administrative order on consent which has been signed by the 
PRPs. (Where appropriate, • signed consent decree should be 
provided). A signed administrative order on conaent (or a 
consent decree) will show that the negotiation• have been 
auccessfull:, completed. 

The expectation is that the negotiation• will be concluded 
at the end of the 120 day moretorium and the Region• are atrongly 
encouraged to conclude the negotiation• within thi• period of 
time. In instances where the negotiation• do not reault in an 
agreement, the Region• may •••k an extenaion to the 120 day 
moratorium, isaue an administrative order, or proceed with a 
Fund-financed removal. Note that the Region•~ Adminiatrator may 
grant an extension to the 120 day moratorium only in li■ited and 
appropriate circumatances. 

c. ADMINISTRATIVE ORDERS AND NEGOTIATION MORATORIUM 
FOR REMOVALS 

In most instances, use of the special notice procedure• for 
removal actions will not aff!ct exiating policy on iasuing 
adminiatrative orders for removal• aince the special notice 
procedures will be iaaued for only a small portion of removal•. 
For details on the Agency•• policy on·adJllinistrative order• refer 
to the guidance on "Iasuance of Administrative Order• for 
I111111ediate Removals" (2/21/84). 

It is necessary, however, to modify exiating policy in one 
respect. In inatance• where Regions uae the special notice 
procedure• for a removal action and where iaauance of an 
adminiatrative order ia necessary and appropriate, the Regions 
should not iaaue the order until the end of the negotiation 
moratoriua. Thia enaure• that the negotiation moratorium will be 
uaed to negotiate voluntary aettlementa. 

VII. Discwgg 

The polici•• and procedurea_eatabliahed in thi• document 
are intended aolely for the guidance of Government peraonnel. 
They are not intended and can not be relied upon to create any 
righta, aubatantive or procedural, enforceable by any party in 
litigation with the United Stat••· The Agency reaerv•• the right 
to act at variance with th••• policie• and procedure• and to 
change them at any time without public notice. 
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VIII. FOR FURTHER INFORMATION 

r0r further inf0rmati0n 0r questi0n• c0ncernin9 this 
guidance, please c0ntact lathy Maclinn0n in the Office 0f l••t• 
Pr09ra~s Enf0rcement at FTS-475-6770.· 

: 
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A. General Approach: Issue RD / RA Special Notice When Release 
Draft FS and Proposed Plan 
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Appendix A 

Timing of RD/RA Special Notice Letter . 
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B. Alternative Approach: Issue RD / RA Special Notice Prior to 
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C. Alternative Approach: Issue RD / RA Special Notice Once ROD --
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Appendix B 

PRP Settlement Process for Rl/FS and 
RD/RA 
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Dated: February 5. 1988. 
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(FRL-:13311-5 I 

Supertund Program: Nottee Letters. 
Negotlatlona and Information 
Exchange 

ACENcv: En\'ironmental Protection 
Agency. 
ACTION: Request for Public Comment. 

SUMMARY: The Agency is publishing the 
··tnterim Guidance on ~otice Letters. 

. Negotiations. and Information 
Exchange" toda~• 10 inior.':'l t.'1e public 
about these guidelines and to soiicit 
public comment. This ·guidance cove;S 
the use of the sec ti en 122! el special 
notice procedures and other related 
1ettlement authontie, under section 122 
of the Comprehensive Env1ronmental 
R'esponse. Compensation. and Liability 
Act of 1980 (CERCLA or Superfund) as 
amended b}' the Superfund Amendments 
and Reauthorization Act of 1986 {SARAI 
(hereinafter referred to as ··CERCLA .. }. 
DATE: 9ommenu must be provided on or 
before April 2.5.1988. 
ADDRESS: Comments should be 
addressed to Kathy ~iacKinr.on. 1.:.5. 
Environmental Protection Agency. 
Office of Waste Programs E!l.forcemcnt. 
Guidance and Oversight Branch (WH-
521), 401 M Street. SW .. Washington. DC 
20480. • • 

FOR ,U91(THEA INFORMATION CONTACT: 

Kathy Mac.Kinnon. U.S. Environmental 
Protection Agency. Office of Waste 
Programs Enforcement. Guidance ar.d 
Oversijhl Branch (WH-527), .Wl !'vi 
Street. SW .. Washington. DC 20460 (:O:!) 
4i5--e~O. 

SUP9UMEHTARV INFORMATION: The 
g:Jidance emphasizes the irr:pona:,,ce of 
reaching voluntary settlements with· 
potent1ally respor.sible parties (PRPs) 
and uses notice letters. nc'10:iations. and 
infoc:na1io:1 exc!'lara1e as ITlechams:-r:s 
for faciiitatins set:lirr.cnts. The guida:i.ce 
establishes a process for)ssuing notice 
letters 10 PRPs. including the use o: t.1ie 
special r:otice p\ocedi.:res under sec:1on 
1::.2(e) of CFRCLA. Tne gi.:!dan:::c 

ntabli1h11 teparate notification 
proce11e1 for removal and remedial 
actions. 

The guidance alto di1cu11es the 
Aaeney'1 aeneral golicy £or exchanainsl: 
information wilh PRPs. intluding a 
di1CU11ion about £PA'1 nleaae or 
information under tection 1U(e){t) or 
CERCLA and EPA'• authoritie1 to 
request information from PR.Pt under 
1ection1 lCM(e) and 1::Z(e)(3)(b) ol 
CERCI.A and ,ection 3007(a) of the 
Reaource Conaervation end Recovery 
Act (RCRAJ. 

Finally, the guidance diacusses 
varioUJ aspectl or the negotiation 
proce11. This includes a discu11ion 
about negotiation moratorium.a that are 
triggered by the u1e of the 1ection 1Z2( e) 
special notice procedures. This also 
includes a discussion about concluding 
negr:itiations and managing negouation 
deadlines. 

The Ager.::y encourages public 
comment and will reeval1..ate this 
interim guidance in response to such 
comments . 

The inter:::i guid.::i.nce follows. 
D11lf': 'l.lm;,omb,.t 1.5. !08~ 

A.c:fng Assistant .Ji.dm:nistralor far Solid 
Wasie and £,-:1et'fjer1cy Rt!.~ponse. 

INTIRIM Gl'IDANCE ON ,:oTlCE 
IEIT£RS. NEGOTIA TlONS. A.'<D 
IN.FORMATION E..XCHANCC 

·Tobie of Canter.a 
l. Introduction 
II. Purpose anrl Scope of CuiiJa:ice 
Ill. Statutory Authonty 

A. Settlemen~s 
B. Special Sot1Ct' PtocNlurcs .:,,nd 

lnfonnation Release 
IV. lnformauon Exchari&e 

A. lnfonnalJon Requests 
B. ln!ormaoor. Releue 

V. Notice Lei.en and ~ei::ot,ation 
Moratorium for R1/FS and RD/RA 

A. Purpote or Notice Letters 
B. Cenetal Notice Letter • 

1. Whether to l11ue Genera! Notice 
2. Timin& or General !\:otice 
3. R,cipicr.ts of General :-.iotice 
4. Contents nr General Sotice 

C. Rl/FS and RD/RA Special Notice Lt'1tel"'!l 
1. Whether tv lsSUf' RI/rs ,ind RDiR.-\ 
Spec::il '.',;011cP. 

2. '.\iolifymv PHPs Wher: ~ot Appropri.ite 
lo Issue RI/F'S a:-id RO/RA Spec1ctl 
;,,,;011~e • 

• 3. DOJ Roi~ m RI/F'S aniJ RD/RA 
Neso11a11ons 
4. Timing of R!/FS Special '.\io11ce 
5. Tiiruni of RDIR.r\ Soecial Soticc 
6. Re::::pier11, of Rl/FS a:iC P.D/R.\ 

"Sp"ec1al 1\;ot1ce 
7. Contenis of Rl/FS ;i:ul RD/RA Special 
Notice 

D. Conclusion of ~c~oi1a:1or. Mcrator:um 
and Deadline .'-la:iiige:cic:,t for RJ:'F'S and 
RD/RA· 

Received 

OEGsO 2 1999 

Enforcement 3, Cnmrlianco Docket , 
& tnformatl(m Ce11t~r ' 

V1. NotJce Letters and Ne,otiation 
Moratoriwn for Removal Action, 

A. Notice Letlel"I 
1. Whether 10 llsue Notice for ~emov.als 
2. Whei,1to Ute Spec.al Notice 
Procedures for Remov1l1 
3. Notifyin,: PR.Pt When Not Appropriate 
To Utilize Special Notice Proetd~rea for 
Remov1lJ 
4, 001 Role in Removal Nesotiation1 
. s. Timin, of Notice for Remo\1111 
e. Recipient.I or Notice for Removal, 
,. Content, or Notice for Removal& 

B. Conclusion of Nqoti1tion Mor:'llorium 
and Deadline Manaaement for Remov1l1 

C. Admini.t1rati,·e Ordel"I and Negoli1t1on 
Moratoriwn for Removal,: 

Vil. Oiaclaimer 
VW. For Further ln!ormation 

·Ap;,endiu, 
Appendix A: Timing of R.D/RA Special 

Notice Lruer Appendix B: PRP 
Settlement process for RJ,'FS and RD/RA 
Appendix C: Model !\:ot1ce Letle\"'S (To be 
aent to EPA region, 11 a later date) 

Mrmora:,dum 

SUBJ'EC:,-: Interim Cuidance on t-.ot1te 
l..ellel"'S. ~1•gollJt1on1. and lnfom1ou1on 
F.xchange 

FROM: j. Winston Porter. Assis:a:-i: 
AWruni11ra1or 

TO: Region.a! Ad:r:mist:-.:i.10~ 

I. tntioductioo 

The Superfund Amendments and 
Reauthonzation Act of 1986 (SARA). 
which amends the Comprehensive 
Environmental Response. • 
Compensation. and Liability Act of 1980 
(CERCLA.J. m;tintains the importance of 
a strong SuJ)erfund enforcement 
program. 1 In particular. SARA 
emphasizes the importance of entering 
into negotiations 3nd reachin~ 
settlements with potentiall_v responsible 
parties (PRPs) to allow PRPs to conduct 
or finance response actions. SARA 
generally codified the Agerlcy·s Interim 
CERCl.A Settlement Policy but also 
establiabed some new authorities and 
procedures that were designed to 
facilitate settlem~nts. 

A fundamental goal or the CE.RCL-\ 
enforcement program 1s to facili:,ne 
voluntary settl~ments. EPA beiieves that 
such settlements are most likelv 10 occ:.:r 
when EPA interacts frequently ·with 
PRPs. Frequent if!teraction is impor:an: 
because ii provides the opport:.:.mty :o 
share information about a site and may 
reduce deiays in conducting response 
actions caused bv the lack oi 
comr.1unica:ion. important mechanisms 
Io: promot1:i;;: interac:1on and !aciliia:ir.~ 
communication between EPA and PR?s 

I CERCL:,\ of 19A') 11 1ml'l'ICtd bl SAR·\ o( 1'lKe 
11 refcl"l'CC to 11'1 11'11• ~\J1C.'.ll'lC~ ~, CERC~. \. 

•' .•. 
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include iuuing notice letters. enterin1 
into nesotiations. and exchanging • 

• infonnation with.PRPs. ~ 
Thi, guidance re-pla :ea the October 

... l. 1984 guidance on ' Procedures for 
l11uing Notice Letter1" and the October 
9. 19&5 guidance on '1'imely Initiation or 
Responaible PaMy 5f.i.rches. l11uance of 
Notice Letters. and Relea,e of. 
Information:· 1 Although certain 
prooedures end the timing of variou1 
activities have been modified. this 
guidance retains many fundamental , 
aspects of the October 12.. 19&4 and • 

PRPs. iitcluding requests for ·and • 
release■ ~f site-specific i~fonnation. 

!IL Statutory Authority 

thia s'ection pro._·ides For EPA.to fflakt • 
such infonnation available in advance 
of the special notice upon requesfb}· a 
PRP in accordance with pl'Ocedure; • 

A. Settlements provided by EPA. • " 
Sectionl 104{a). 122(a). and 12i(e}(6J liiUance~ar • apecial nOtice tn8Bei's a 

authorize aettJementl and eatabli■h moratorium on the commencement or) . 
certain conditiona for alJowinS PRP, to cenain action, by EPA under section .. 
conduct or finance re■ponae action,. lOI or section 106. The purpo1e or the 
Section 104{a) authorize• EPA to enter , moratorium ii to provide,for a period of 
into an agreement with PRPs to allow negotiation between EPA and PRPs. The 
PRPs to conduct or finance re1ponae moratorium prohibill EPA from 
action, in accordance- with 1e-cuon 1Z2 if commencing any re1pon.e action·under 
EPA determine, th.at the PRP■ .will aection t04(a), and an Rl/FS under. 
coaduct·th.e re1panae action properly section 104{b). or an action under· • October 9. 198S guidances. In particular,' 

this suidance ~-empha■ ize, t.lie 
importance of timely issuance of notice 
letters and the exchanse of information 
between EPA and PRPs. ln adciition. this 
suidance incorporates a moratorium and 
"fonnal" period of negotiation (te!erred 

and promptly. Under·aeetian 104(a ). aection 106 for 80 day1 after receipt _of 
"'· PRPs'caMot conduct the RJ/f'S unless the notice. If £.PA determines that a 

£PA detenntnes that the PRP i1 qualified .. good faith offer .. ha, been 1ublnmed by 

to as a negotiation moratoriu:ri) into the 
aett!ement process. £pA,'s commi:menl 
to carrying ou: these activitie! is c~cial 
for ,upporting our fundanier::al goal of 

• facilitating negotiated settlements. 

II. Purpose and Scope Or G~d.ilac·e 

The purpose of this guidance is to r 
assist the Regior.s in establishing 
procedu1'es for the issua~ce o! ilotiCe 
letters to PRPs. f~r the conduct of . . .... 
negotiations between EPA and PRPs: 1 • 

and £or the exchange of inf6rmat1o·n 
between EPA and PRPs. 

This guidanc~ .add:-esses th~ use of 
both "general'.' and_'·special" notice . _ 
letters for re·mo\=a! and rer:ied:al a::t1or:.s. 
Specia_l notice letters diffc; from gf!r:eral 
notice lftte:-s bees.use speciai no·t:ces 

· trigger the nego!iation mora_toriu:T1. The 
• negotiation moratorium is thE! penod of 

time where a mo:-atoriurr. is imposed or: 
certain £.PA actions~and a penOd of • 
"formal" negotiations 1s established 
between EPA and PRP,. :. 

Use of both general and ,pedal notice 
letten a.re discretionarl. However. the 
Region■ are expected to issue general 
and special notices for the vast majority 
of remedial actions. Such notice letters 
will be issued for remedial•' 
inveS11gotions/feasibility studies {RI/. 
FS•l tind remedial designsiremedial 
actions ('RD/RAs). Al.though it is 
generally 8ppropria_te lo issue a . 
"'removal notice" for al! removal actions.· 
the Regions are not' e:,:p~Ctlid to ir:v'oke 
the section 1t:!e] special npti'ce _; 
procedures for mos\ removals. 

This guida:,ce a!so.8ddresses the . 
tim1:1g. dura:;or.. an'C7conc\l;Sio~ of the 
negotiation moratorium. Finally, this 
guidance disc-.isses the process of 
info-:-:':"\Rtior:i exc!'lar.ge bet\yce:-: EPA a:-:d 

1 Thu" 11110,n::u "''~ 1u11rC: i.r.dr• OS\\'EI,. 
D1~c::H ~11mbr1'11 983◄ .l J:,d ~:, ~,.11,~t/\' .. !y 

10· perform the RI/FS. EPA contracu, the PRP within 60 days after receipt of 
with or arranges for a qualified·per,on .,,, the special notice. EPA ■hall not: • 
othe:- lhan the PRP to usiu EPA iri commence a~ ac:ion under secl!on 
over,ee1ng and reviewing lhe Rl/FS. and 104[a) or lake any action against a!"l~· 
the PRP agrees to reimburse the Fund for . person under section 106 for an 
the cous EPA incurs in overseeing and additional 60 days or commence ar: RI/ 
reviewing the PRP's Rl/FS. FS under ■ ectlon 104(b) for an add1t:onal 

Section 12.2(a) similarly authorizes 30 days. 
EPA to enter into agreements with PRPs Under section 112(e)!2)(al, EPA'rr:ay 
to perform response actions if EPA comm.ence anY additional othentud1es 
determines the action will be conch:cted or inves·1i9ations authorized Under • 
prop~rly. Section 122\a) alsci provides section 104{b}. including the reriiedial 
for EPA. when practicable and in the . design. dunnfthe negotiation peried. 
public inter-est. to faci!Hat_e.settlements Under section lZZ{e}(~)IC). if an 
with PRPs to eXpedite effective remedial r additio'nal PRP is identified Curing the 1 

ac~ions and to minimiie \itiga\ion. negOtia\ion Pfl:riod cir aftet an·lsree~er.\ 
. Section 1Z2{el{6) provides tha1 no PRP has been !nte:red· irito. E~A :nay bring· 
may undertake any remedial actiort at a the.additional pa:-ty"mto the negotia1tofl 
facilitv whe~e EPA ors PRP pursuant tO or ina',· enter into 8 separate a$!'~eemt'~t 
an adininistrative order or cons'e:it with the PRP. l::ider sec:io:i 12:!le)IS). 
decree under CERCw\ has initiat!!'d ar.· EP .. ~;is not proh:b-ited from ur.Ce~q;..;:-.;; 
RJ/FS unless the re:nedia! act;on has a resoo:isP. or e:ifcrcement ac:?'Jn C~:-ir:ij 
beer. authorized b~· EPA: the ne1201i~i:On period when there i~ a. 

• .sisnifiCant !i::-eat to publie heal!.~ or the 
B. Special l\'otice Procedure_s 'crid eiwironmer.t. 
Jnfo."mation Release ' Section 122.i.i}'provide, that i! EP.~. 

Sections 122.(el and 12.Z{a\ contain • decides not tc use the special notice , 
provisions relating to the special notice procedures established under sect1~n . 
. procedur~.1.and the·reJease of • lZZ(eJ, EPA is required to notify PRPs in: 
infonnation to PRPs. Section lZZ(e) writing of _tru, decision along "'·ith an 
provides for £PA to utiliie the special e,tp\anation Wh~· it is inaJ:lpropriate to 
notice procedures if EPA determines use such procedures. The decision by 
that• period Of negotiation would EPA to use or not to use the special 
facilitate an agreemen·t with PRPs and notice ~rocedu:"es is n6t subject :o 
would expedite remedial actions. judicial re\·iew. 
Section 122.(e) also provides for EPA to I\'. Information E.xcbaa-
rele.ise certain information to PRPs. r 

The exthange of, ir:.forrna'iio:i. be1..!.·ee:-. 
·£PA and. PRPs i! crucial ror faci!it.;:::-:,5 
1ettlemen11. lrlfomiatior'J e;ii;change 

Such infomiation includes. to the extent 
&\'al!able. the naineS and addr'esses of 
other PRPs. the volume and nature of 
1ubS1ances contributed by each PRP. 
and a ranking by volume of the 
substances at lhe facili:y. 3 In adc!::ior:. 

J Cont1~U l"TCOll,.'liUd 1h11 t!ie~ may be 
!;:n1t1t1on1 !C ~'le l\i1J1b1hly of 1nfom-.1llOI'; I: uri) 

p~,IH1 ot the ITll)Onte 1C\1or .. In Pll''Htul1r. 
Congrrn 1101,n.J lf1ijl ti,~ Rl.'fS ,oe-c:111 no11ce nui:l 
no!~ 1,c,,moan,ec Cl~ ,nfqnT.1(1on on vo11.1me and 
n:11urt o! wu!t anc raniun1 1f l/'111 1nforrn111on ;1 
noi t1\'liiiiloir.a1 :!le "ar1 o! tr,e R!.'F'S. A tep,ntr 

·, 

should be an· o:i.going process of . 
com:nW'lication. EPA uses infor:i":a:io:-. 

no11ct an.ii 1nlo·~iil~i.on rtleau 1hov1tl DC r;.-i.:, ,_,,.,: 
lei pr.v111r p1n1u •••l'lo aca11li) con011,1 tt.1 
rtmeC11.I ,c:uon anci ,nfe~,11on on \'Oiumr :-.~•..:I"!' 
ar.C: nnl,;1~~ or·wure,1hoL1!d. or maCc--''"•~olr 
ro 1111ne1v ~I t~u 11n-,r ~ !ht Conftrence R~:::,•J<' ~-:'I 

• !lie Su~rfufld .... mrnamtl'llt ,tm: Fir ,:i:1wr::;,1mr, 
Act of :986, 99 Con§ .. ~IJ Sru. Rt>X-' 1 ~.: ;,;;. :~ 
[tt;Wil 

.. 

0 

0 

0 
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obtained from PRPt to determine 
potential liability, to determine the need 
for re1p(U\H, •nd 10 iupport tht 
election of tht rtHnedy. PR.Pt 1.ae 
in(ormation obtained from EPA to 
oraaniz:e among therneelves and to 
develop a "sood faith offer" to condc.ict 
or finance re1pon.1e actioaa. 

A. lnformatitm R4quest!/ 

EPA ma)' requett information from 
PR.Pt about vanou• activitlu and 
condition, under Hebon lll4!•l of 
CERCIJ\ and under 1ection 3007(•) of 
the: Retcu,,.rce Conervation and 
l!."""v.ry A.cl 11\CRAJ, In addi,ion. £PA 
maf iHU't ad.mirtittr"ativ,e tubpoenat 
under .. etion l2Z(•ll31fbl of CEJ!CW\. 
tnrormation commonly requetted 
includes details concerning waste 
operations and waste managernent 
practices, the type and amount of 
tubatances conmb~ted by each PRP. u 
well st tht name of other PRPs 1.iat 
cont:ibuteci substance, to the site. 

Information requests •ho\lld be issued 
as early u practicable and may be 
inued .u a teparate letter durir-.g the 
PP.P uueh prt>CH$, as paM of the­
general notice lette:-, or th.rough an 
adminiu.ratlve subpoena. A detailed 
di,cuuion about the use or information 
request letten and adm1nuatrattve 
11.1bJ)O"nas l• c:o:nai:t~d in the 
forthcoming "Guidanc:1 on Use and 
£n!on:::emt<nt or information Requests 
and Admini1ttative Subpoenas W1der 
Ct:.RCLA'Hction1104(e) and 12.?(e)." 

The Region, have the discretion to 
decide whether to iuu.e an lniormation 
request as a ,eparate .letter du.ring t.'le 
'PP.P aea?t.h ot a, a tomponen\ of a 
general notic, leuer. luuing a ,epar:;He 
information rtquest fetter in ::1dvance of 
the general no1ice may be advantageoui 
in 1itu1tion1 where informaoon from 
PR.Pa ia needed to detennine whether it 
it app.r-opriate to illue • notice letter to 
tuch parties. ; 

. Information requests 1,hould be 
developed in ac.cctdance with the 
forthcoming gu)d1nce on information 
requests and adminlitrative 1uhpoenaa 
a• met.Honed above. An infennation 
tequetl •~ould a.ilo mdlca\e that £?A 
plctni to vtgoroutlf enforce in.formation 
requeu.t wHh the new enforcement toois 
authonzed under SA.RA whi<:h include 
iuuing orders under section l04[ei(5). 
Finally, the in.formation reqliest should 
indicate that it it the PR.Pa respon,ibility 
to infor.:n .£PA whether information they 
pr-ovide to £P.A. i, confidential end 
tubject to protection under ,ection 
104l•l of CERCL.A, 

.8. Jr./ormotion Release 

h i1 imp0111n110 sa1h.e-t and: ttleue 
aile-specific information to PRP, u 100n 

11 Ntuonably practicable. G•thering 
and l'l"lealln, such information early in 
the fJ?'OC8H wm t')C\ only expedite: 
re11>0n1e and enforcement activities but 
will help PRPt organize and negotiate 
among themaelvet •• well. 

Al u,dieatad. tection l:ZZl•llll 
provides for lhe Ndtue of certain 
information to PR.Pt to the extent aucb 
in!on,,ation it available. Such 
Wo..,.tion inel•dH the oainH and 
addret•et of othtr PR.Pt, tb-e volume and 
natuNt ol 1ub1taneas tont:ributtd by 
each PRP, 1111d • ranki.ni by volume of 
the 1ub1ta.nce:t 1t the facility. Thia 
Worma\lon ii 10 bt ptoVidtd le PP..P, in 
advance of tbe sp~lal notice in 
aceordanct with proeedw-eo developed 
by EPA. 

Con.greu recognized the lirn.Hation.s to 
EPA's ability to make ceMain 
informaoon available to PR.Ps, 
e,pec,ally early m !he respom,e procest, 
T:tu:teiore. this infonnauon tan be 
reieesed only to the extertt such 
infonnetiOD 1, available. 1f the Regions 
have utformanon on voll,lffie. the 
Regions !hould develop voh.amet.'ic 
tal'lk.i:!'lil and ihou!d make ;u:ch 
i.nformtUion available to PR?, H Joon 
as praeticeble. However, due to their 
prehnunary and ,ummary nat1,1re. EPA 
will not e:(pand resowces to expiain or 
defend any Hst or ranking. Lists or 
rankings rele~Hd to PRPt and other, 
1bould'alwayt contam appropriate 
ditttaimer-s. 

The Jl'egions are encou.rased to release 
information to P.RF, as soon as 
reasonably pouible. The-Regior.s may 
respond dttectly to individual PRP 
requesa for information. may us, the 
notice letters as vehicles to release suth 
information to PRPs. or ma~• establish 
alternauve mechanism• m some 
JHU:atiCn-' BJ d11cuued belqw. The 
Region.I are tU'Ongly encouraged to u1e 
the notice letttl"I to release sit~~spedfic 
informs non. ln particu.lar. un of the 
seneral notice may ~rrovide: a convenient 
opportW'Uty to releaae ittformation in 
advance of the special notice pursuant 
to the •tttutory provition that EPA 
teleau such ir,formation in advance of 
\he spt,ciai notice in accortiance with 
proe,dun, developed by EPA. 

Although it is generaHy·preferable to 
release ififormaHon to indivtdual PRP!I 
throu2h not:ce letters, alternative 
m.e-ch&nism!I may be used in unusual 
c.ircu.matances. for exam:;i!e. in 
instan.ces where t."lere are many PR.Ps 
and/ or ~·here !here /5 a Jubstamial 
amoc..."'.t of in!orm.:itior. to be relea,ed, 
the Regjons rr.ay cons icier maki~g the 
i.nfor.natlor. a\·ailab.le through e. cc:ntre.l 
mechanism [e.g. through a PR.P steer,l'lg • 
comm)Uu it .one has beeri fcrmeU and ~f 
the corn:m1uee has agreed 10 be a 

r:learinahouu for dl1triboli08 
lnfo=Uon 10 olhet PRP•l• An 
alternative would be 10 lnoicat• ,n the 
notiel! letter that the RegirJn ha• 1ile-, 
tpecific in.lorm.atiOn that ._,ill be made 
available: to the PRP, m I manner 
1pecilitd in the lfller. 

v. Nollce LeNm Olld Neaoti.ldoo 
Moratorium for ltl/f'S ud IW(RA 

Thi:1 guidance crtatn 11y1temat.ie 
Pl'OCHI for i.uuing three 1epar1tt notice 
Jeuen for remedial actions. The three 
notice ietten are (1 J the Sene,,1J notice. 
(2) the RI/FS ,pedal notice. and (3) \he 
RD/RA 1peci&l notice. Even though th• 
RI/FS and IUl/RA apeela.l notice le11e111 
an eparete lt:tten. the are discuned_U'l 
the tame se<:tion below 1ince the 
con.tent of these letter, it basically the 
same, ln in!ltancH whe~ the content of 
the Rl/t'S and B.D {RA 1pecial riotices 
differ, separate section, are preHmted. 

Also, this guidance it wn.Hen wil.r. U\e 
a.,aumption that each notice ietter will 
be iuued in,sequence, Consequently, 
the guidance has been structur-td so that 
cerUut\ infotrnauon providad or , 
requested in one letter :s not repeattd in 
a iubsequent letter, The content or 
actual letter, may, hcwev~r. need to be 
modified in situations when !his 
procen ts not roUowed, 

For example. there may be a situation 
where 1ite aetiVitiH are already 
underway and where th, Region it 
teady to issue the Rl/FS 1p,e:.::lal notiee 
but has not issued a gerieral m>tice. 1n 
this instanet. it would not be necHsary 
io wail to tend the special notice until 
after a general notice is ttsued. 
However. it may be appropriate to 
include eerts.in upectt of the generD:l 
notice into the spec)al notice. 

A. Purpose cf Notic, Li!tutrs 

The putp()se of the ser\eral nOti1::e is 10 
inform PRPs of their potential liability . 
fer future rtf)ponn coats. to begin o.r 
continue the proce.n of UUorrnation 
u:ehange. and 10 lrutiate the proceu of 
.. mfonnal" negotiaDon1. In e.dditior.. the 
genera{ notice informs PR.Pt abciut the 
possih\e ust ot the "ctltln 12.2\tl sp,e:cial 
notlce proc~dures: anti the 1ub1eqaent 
moratorium and •·formal'' negotiation 
l)etiod. 

The purpote·of the special notice is 
timilu 1.0 the general notice. e":,ceept :.ha1 
the special notice it abo 1.tied to invoke 
the: ttatutory moratoMurn or. certain EPA 
actior,,, anct to init1te the proceu o! 
"fo!"r.',1d" negotiations. Although t.~e 
general notite does not Ui.ggir a. 
rnora1oriWT1 on any £:PA. action and does 
not mvoke a "formal" period of 
ne,sotiation. the ;eneral no\lc.e is 
upeeted to initiate a dialogue b~twun 
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EPA and PRPi. \nuance of a generu.l Wider tection 10? of CERCLA, 1J there is '·are multiple PRPs at a site. a cop)' of-one 
general no_tice. with a list of other parties 
who have·recei\:ed lhe letter wouid • 
suffice.· 

notice should be viewed 81 a·_· doubt aboul whether &\·ailable , 
mechani,m for initiating negotiations information suppoMs i11uance of the 
whereas i11uance of a·1pecial notice general notice. separate infol"fflation 
1hould be viewed a, a mechani1rn £or I request letters' may be° 1er'lt to suCh 
concluding negotiations. penies pn9:r ·10 i11uing the noi_ice. If a 4.-Contents of Ceneral Notict: 

The term "informal" negohatiops doe, Federal asency ha, bee-n identified a, a . ihe gen·eral notice tener shouJd 
not mean that such negotiations are no1 generator at 8 facility not oWt'led/ • . contain the following components: (al A 
serious effons to reach a settlement. opera1ed by the Federal aaency, such notification of potential liability for 
Rather "informer· nesotiations refers to asency ahould be routinely.notified like response coats. (bl 8 di1cu11ion about. 
any nesotialion1 that are not conducted other PRPs.. • . • •, 1 futun notices and the pouible future 
Bl part of the nesotiation moratorium l! e.ddiUonal PRP, are-identified after . uae or special notice procedures. (c) a 
triggered by iuuance of a. special notice ~ the 8eneral notice but before ttie RI/F'S general ditcuuion about site response 
under aection lZ.Z(aJ •• The term• special notice is iuued. the Reaion1· ... , activities. (dl 8 request for informatiOn 
"informal" and "formal" nesotiations should provide' a general notice to tho1e, ·; about the.site (if appropriate), le) the 
a,e, used to draw a distinction between . ~ddit!onal PRP,, lf additional PR_Ps •M: ,.. release of certain site-specific 
negotiations which are and are not 1de~tified a~ter general an_~ sp~c1al 1 ... information {where available). 10 .o., 
covered by the section lZ:[e) nonces are l~~ued. the add1t1or:ia1 PRPs discuuion about the merits of formins a 
moretorium. need not rece!ve a gene_ral nollce before PRP steerin c:ommittee. (g) a notice, 
B, General Notice l~tter, receivt_ng !he a~propha te special notice regarding th8e deveiopfflen1 or an •. • 

t , Howe,.er. r~le\ ant aspects of the.. ; administrative record. and (h) a , . 
Agency notification procedure! s_hould general notice should be incorporated ~ , d di. f t th 

I 
d 

provide PRPs with sufficient ume to into the special notice. • • • • .. . ea me_ or response O e ener an 
organize and develop a reasonable offer Copies of the gene:-a!' notice 'shoul~ be 'information on the EPA representative · 
to conduct or finance the response" • • provided to the Regiona! administrative to_ contatt. . . . . . 
action. Toward this end. th! Rel!ions record coordinator. the appropriate a: Potent10/ /Job,ltty: The letter s_hould 
should contact PRPs pr1or to issuing.a 

I 
State representative. the State Or , inform parties thu,t they are potenual!y 

sect1or. 1::(e) special nouce b}·)issumg a Federal tM.lStee if a trustee for na:ural liable for response costs under section, 
general notice letter. • • • resources h_as been designated, an_d to 107 of CERCLA.. including the costs of 

1. Whether To lssue"Genefal !\'otice EPA headquarters 81 th~ sarTie tiriie· conduc.ting the RI/F'S and RD/RA. The 
notices·are sent to PRPs. The copies of. letter should define the scope of 

A general notice l,?tter should be , notices to hiadauarters should be sent potential liabilily and should brieny • 
issued at the vast mafoMty of sites that to the lrifOrmatiCln Mana"gement Section·, explaiii why the ;,arues have been 
are proposed for Of listed on the •• within the Program Management and • ideFttified.as PRPs. . 
National PTiorities Us\ tN?L) Where ·support Office of the Ofnce of.Waste b. Future llorice under section 12.2/al 
negoti.ations for the Rl/FS and RD/RA Programs Enforcemen1 (OWPE). and section 122/eJ: The 1e11er should 
have not yet been initiated. . • . Provi_ding copies 10 the administrati\·e indicate that EPA will ~otify the pan~· at 
Circumstances wheTf! ii may iiot be record coordinator is importanl fo_r an app?'opriate point in 1he future. The 
appfopriate to issue the ge!leraLnotice t; ensu_ring that the notice is plac_ed m the •. leller should specify that thiS_ notice ....-ill 
include sites where-a notice pursuant to· ad:-:"!ini!itr8tive record.• Providing copies . • either be a section 122{a) 'notice or ;i 

previous ~uidance was.issued prior 10 to-:he State representative and the Slate section t:2(e) special notice and shoult.l 
the reauthorization or CERCLA or where or Fe~eral trustee is important f~f . • explain whar ihese notices are. 
the Re~ion is ready to is~l!e a special ensuring that States are appropriately . The letter.should indicate that the , 
~otice at the sit~. Th_e!e ~x.cep11ons are mformed abo$ut pos_si~le future 1. section 122(a) notice is a notice which 

.1mpor1.1n1 for m1mm1z1ng·eny possible:.. negotiallons. Providing copie_s to infor:ns parties that EPA will not use the 
--disruption to ongoing ac.t\\'1\\es: ~WP£ \S essential forpermittmg entry section lZ2{e) special nolice procedures. 
z.. Timing of ~neral Notice • mto t~e Superfu nd Enforcement_ • The letter sho1,1.ld indicate that the-notice 

The seneral notice letter should be 
1ent to PRPs 11 early in the proce!ls as 
possible. preferably once the tite has 
been proposed for incluaiori on the !\!"PL 
Early receipt of the general notice w:iU 
ensure that.PRPs have adequate 
knowledge of their potential liability as 
well as a rel::llistic opportunity to 
participate in sP-ttlement negotiations. 
When a sep;na1e information ·reqt.:P.Sl 
lener has bt!en sent to PRPs pno: to the 
general notice. the information requPsJ 
should be sent u,s early as possible' 10 
avoid any delay in issui?,g the ~er.err.! 
notice. 

General nct1ce letters should Le sent 
to all parties where t_hEire·is suff:c:en: 
evidence 10 ma\..e·a preliminary 
de1~r!lina1ion of po1en1ial liabiii1y 

T~ack1n_g.System {SETS). Entry into sets will provide an explanation for the 
wil\ f~~1htate our efforts to track 11te decision not 10 use the special notice· 
act1vthes _and t~ respond _to . . , procedures. • 
~Jl81'1!551 ~nal e~d orher mqu~nes, The letter should also indicate.that a 
Direct .Regional inp.u~ of_d~ta into SETS ection lZ2(e} special notice will invoke 
on nouce letter rec1p1ents 1s planned for 1th . ,· t • The lette• FY 1988. • •• e·negot1a 10n mora o~um. . . 

• • JI is not neccssarv 10 pro\·ide copit:s Of should·n.ake clear ~h.it-1s~uance of_ a 
• .J iach gen~ral notice· to the administrath·e s!ctton_ 1:Z{el special ?otice lel~er '~A 

record coordinato~. State representath·e. d1scret1_onary and ma} be used 1fE 
State or Federal trus;ee. or he;:1dquarters dete:mm~~.1hst use of such proced~rcs 
· • • • • 1 • wou1d facilitate an agreement and 
in ins1ar.ces where.1Ce:-:tica not:ces are d. , d. 1 Th I 

11 pro,•ided lo multipie PRPs. Where there ehxpeldH~
1
reme 1

1
°. achllon. e e r','h 

• s ou a so exp a1n t e purpose o e 

• A d1JCUh1!:ln ~l>Oul pl+ivni: nollr.e ll'!lt:'1. 1n 1hr 
,onun,1tr;it,,,,. ~o:c II cc,,,-r,·O 1n tnr loithtor.'llng_ 
··cu10anct or. tne Aor.,1r.ii1rM1,.-t Rtco:~ inr 
~it-et1r.s. • Rl's:><in•t Ac11.iii L'nCe-r CER:::....-..·· ire· 
in 1n, prt1~oie 10 the foMhcom,n~ rt•1s,on1 10 tne 

·1 N1ul'lnMI Co1'1l1r,(Ltl'IC}" Pli.1'1 ' 
• S.1,1, p1ruc1p1,t1i;,n ,n n,-11c,i"111,on1 •• tovtrtd·,n 

·;h., foMnr.um,i:~ ··tntHt1'!, Cu-,d11~cP r,n F.r.",,S:.;:e 
Jlt1111>on, ;,, CEJ:IC!..li !::J.,,~,-rnt'lll •• 

specidl nci11ce end the subsequent 
negotiation rnora1orium. Informing P.RP$ 
about the special notice procedures a~d 
the ne;otiation moratorium wdl ale~: 
PRPs 10 possibie h.iture negot1a11ons anC 
'increaSe their awareness of their • • 
opPortl!:1i:ies for participation in such 
negc.tiations, 
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c. Sill rnpon1e activities: The letter 
ahould SIMrtliY dilcMJ the achvilies 
EPA plan, lo widenake at the 1ite. 
Wli.ere appropriate, such activitJes 
should include tchtduied staM or 
completion dale• for the Rl/rS or RD/ 
RA. lnalAnces where it may noL be 
appropriate to provide llart or 
completion dates include situations 
where the general notice i1 i11ued very 
early in the proceu and where spn:ific 
dates have not yet been set, or where it 
ia expt!cted Iha! target dates are likely 
to change significantly. 

d. Jnformazion requesJ.' The letter 
1hould request information on. . 
1ub11aoce1 sent to or present at the site 
and the names or other PRPs punuant to 
1ection 104(e) of ctRCLA. and/or 
nett on 3007(a \ of RCRA lf a ,eparate 
infonna'tion request has not already 
been iuued. The c;ontent of the . 
information request should be consistent 
W\th the forthcoming ··Guidance on Use 
and Enforcement of Information 
Requests and Administrati11e Subpoena, 
Under-CER.CLJ.i. Section.!I 104(el and 
1Uje)." 

e. information release: At a minimum. 
the letier shou.td release the name! and 
addresses of other PRP1 who have· 
received the general notice letter. In 
·addition. ro che extent such information 
is available. the let'ter should include the 
volume and nature of subscances 
c0ntrib1 . .1tei:i. b}· e'ach PRP and a ranking 
by \folume of the substance.s a, the 
facility if such ilifonnauon has not been· 
previously released. 

f. PRP steenng committee: The letter 
1houid.request that the PRPs idefltify a. 
member of the\r organization who wl\1 
represent their interests. In addition. the 
Jetter should recommend that PRPs form 
a steenng committee to re;:i~esent the 
group·.! interests m possible future 
negotiations. The letter should indicate 
that establishing a s:eenng committee is 
impOnant for facilitating negotiations 

·with EPA. 
g. Administrative record: The letter 

lhould be used 81 a vehicle for 
tnfonning PRP, of the. ave.UabHity of an 
administrative record tha1 will contain 
documents which fonn the basis for the 
Agency·, decision on the selection of 
N"med\.'. The leuer 1h0Wd indicate that 
the reCord will be open to the public for 
irispection and commtnL The )e!!er 
shouJd also provide information 
reguding the opP.mng of the record and 
where it -...·ill be located. 

,h. PR? response ond EP.-i contac:: The. 
ieHe.r should encourage ?RPs 10 notify 
£PA by a specified cia1e of lheir interest 
to partic:pete in future ne-go!ianon,. The 
)eller should indicate that PRPs mav 
respomf.as a gruup through a sreeniig 
committee if one has been formed. Tne 

leuer should also provide a cut off date 
!oM,,lunW'y compliance with 
inform&J.ion request, (if a request for 
information i• contained in the general 
notice\.~ approi,riate time frame [or 
the .PR.P re1ponH to an information 
request i1 senerally thirtY daya ftom 
receipt of the letter. F'malJy. the Jetter 
1h.ouid provide the name, phone number. 
and addre11 ol the EPA represemative 
to contact. 

C.. Rl/FS and /WIRA Special No tic• 
l,,ttr,r., . • . 

Prior to EPA·, conduct of th, RJ/f'S 
and RO/RA the Regiona 1hould tilhet 
iasue the 1peciaJ notice to PRP.t or 
prtmde PRP1 with an tx;planation why 
it wu oot appropriate to u,e the ,pecial 
notice procedures. \nuance of the 
special notice triggen a moratorium on 
EPA's conduct of the Rl/FS and 
remedial action. While the statute does 
~ot impose a moratonum on EPA's 
conduct or the remedial design. the 
Agency wiU not generally conduct such 
activities during the moratorium. Tbt 
purpose of the moratorium ia to provide 
for a formal penod of negotiation 
between E'.PA and PRPs where the PRPs 
will be encouraged to conduct or finance 
resoonse activities. 

The negotiation moratorium may last 
a total of 90 davs for the PJ/FS and 120 
days for the R.ci/R.4.. if £PA receives e 
··good faith offer·· from PRPs within the 

- first 60 day, of the moratorium. The 
.negotiation tnoratorium would conclude 
after SO days if the PRP, do riot provide 
EPA with a "good faith offe,.'' 

The initial 60 day moratonum begir.s 
on the date the PRPs receive the special 
notice via certified mail. In instances 
where there is more than one PRP and 
PRPs are likely to receive the special 
notice on C.ifferent days. the date the 
moratorium be~ins should be seven days 
from the date the letters ate mailed to 
the PRPs. 1n either case. the special 
notice·mu1t ma.Jee cJesr when the 
negofiation moratorium begins and 
ends. 

1. Whether To J,sue Rf/F'S and RD/RA 
. Special Notice 

EPA has the discretion 10 use the 
special notice procedures when EPA 
detemunes that a period of negotiation 
would facilitate an egreemen1 with PRPs 
and would expedite remedial actions. 
The Agency be)ieve.s en1ermg into such 
negotiations would generally facilitate 
set~lements and plans to uJi)lze the RJ/ 
FS and RD/R.~ special noti::::e 
procedures in the vast ma_ion1y of cues. 

Thel"e are. however. some 
circumstances where it would genera Uy 
no1 be appropriate to use such 
procedures. Such c1rcums:ances include 

(11 wbere pall dealinp with the· PRP• 
1tro113Jy indicate they are unlikely to 
ne,otiate a 1ettiemenL (2) where EPA 
beJines the PR.Pt have not been 
negoliatins in aood faith. t3) Where no 
PRPs have been identified at the 
conclu•ion of the PRP search, (4} where 
PR.Pt tack the re10un::e1 to conduct 
respante activitiea. (5) where lhere are 
on,oinB negotiation,. or-(81 where notice 
lettel"'t were alnady tent prior to the 
reauthorisetion of CARCl.A and onsoins 
negotiations would not benefit by 
i11uance of a special notice. 

Special notice• may be issued for 
opef'l.ble uniU of remedial actions. The 
teat for determininf whether to iuue a 
1pecial notice for an operable u.nit it· 
generaHy the same &1 for !ul1-~a1e 
remedial actioru. The general 
expectation is that separate special 
notices will be issued for each aeparate 
operable unit as long as tSsuing the 
notice would facilitate an agreement 
and would expedi1e the remedial action. 
However. special notices may also be 
issued for only major operable units or 
may cover a senes of operable units if 
appropriate under the circumstances at 
tht lite. 

For e,tample. if several operable units 
will be conducted at a site as rt!latively 
separate and distinct response actions, 
it may be appropriate to consider using 
separate 1pecial notices which would 
trigger separate pegotiation 
mOratoriu.rns. lt a. series of operable 

-unil..!I wiJJ make up a remedial action it 
may be appropriate to issue the special 
notice to cover only 1M ma;or operable 
u.oitts} or to cover several operable 
units. 

Z. Notifying PRPs When ~or Appropri11te • 
To Juu• RI/FS and RD/RA Special 
Notice 

-{n instances where EPA decides it is 
inappropriate to inue the special notice. 
aectlon 122(aJ provides for EPA to notify 
PR.Pa in writing of that decision. The • 
notice mutt indJcat!- the rea,ons whv 
the Region de1ermined that iuuing the 
1pecial notice and entering into "fonnaJ"" 
negotiations was not appropriate. The 
notice should be provided to all PRP, 
that have been identified to date as w~II 
as to the Regional administrative record 
coordinator for placement in the record. 
Such nouces Should be provideC as soon 
as pr.ecticable. In instances where 1hP. 
RI/FS or RD/RA have not yet been 
Jniria1eC. !he notice should be s~nt prior 
to the initialion of such acuv1ties if 
possible. 

ln addition. the sectior. ~:?.:! a 1 noti.:c 
should be used u a vehicle for· 
informing PRP• ths l the A~ency will 
establish or hes established a~ 
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' , . 

adminiMralive rKord containing . 
tKhnical dDc11men1, 1uppo11ins the 
A1ency·1 decisian on the selecllon of 
remedy. The notice ahould indicate that• 
the record i1 open for public insi:,e_ction • 
and COl?l!flent and should specify whert! 
th_e record will be or hu be-en localed. 

3. DOJ Role in Rlff'S 11nd RD/RA 
Nqotia lion, • • 

, , The Region• 1hould notify the°Chief of 

., 
1isrufican1 effect Oft tM PRPs 1bihty for 
mHn1n1ful participation in formal 
nqotla boa,. 

Th• RI/FS special notice leuer 1hould 
be 1ent to PRP1 no later thin 90 day1 
prior lo the 1chtduled date for initi1tin1 
the RJ/FS. The 1chedule-d date for. 
initiali.ns the RI/FS refers to the dJi1e 
fund1 wHI be obliaated to commence 
re1pon11 activities. A minimwn of 90 
days i1 important for en1uring that the',· 
nqotiation·inortorium does not delay • 
initia lion of the RI IFS in the event 
negotiations de not re,ult in a 

• • the £nvironment8l Enforcerrienl Section 
Iii the Department of Ju1tice [DOf] prior 
to iHuina ,pecial notice Jetter, where 
Httlement by a conaent dKt"ff it 
contemplated. A.copy or this •--·_. 

• - memorandum 1h011ld also be provided 
to the Office of Wa,ui Program• • 
Enfon::tmenr and the Office of 
Enfon::tment and Compliance • • 
Monitoring in Headquanen. . ... 

•• • 1ettletnent. The time for service by mail 
should be taken into account. r .. . . , , i .. 

.The'memorandum'to DOJ should 
indicate when the Resion intends ,to 
iuue the special notice. Because mos! 
RI/FS negotiation, involve consent , __ 
·orders. notice io-0O1 on the Rl/FS is not 
ordinarily neces_sary. However. where a 
site is :~ lit1gat1on or where sel!lement 
by consent dec~ee lS expected. DOl . 
should be notified at least 30 days prior• 
to issuins the RI/FS s11eciel notice. In 
addition. where the resoiution oi the 
matter by an admin.istretive order is 

expected to involve a compromise o! 
past or futu~ tt!Spon,e costs and the 
total response custs will exceed 
SS00.000. DO)'is 10 be nolified. DO['s 
rote will be to review the compromise or. 
the claim.pursiiant to section 122(h)l1J 
but not to revie~ the administrati.e 
cm:lerfor the RliFS:For RD/RA • 

S. Timing of RD/RA Special Notice 
' , . 

. The liming of the RD/RA special 
• notice letter -~ii! b:ive a: ~ignificant 

,1impact on both the success of . 
nesotiations and on_EP.4-'s abili1y to 
move forwud with impleni.ent1ns a 

· remedy without deiay. As indicated 
earlier. "formal" negotiations pursuant 

. ,to special nouce are not the sole vehicle 
for reaching settlements. "Informal" 
negonatio:u must occur throughout the­
process and in advance of the special 
notice. To assure that "formal"· 
negotiations·are productive. EPA must 

' ;initiate PRP search and information· 
: exchange activities as well u 
"informal" negotiations as earl;- as 
poasible·.-• 

The primary purpose of the special 
nolice proceduni, is 10·/acililale 
settlements through negotiation. A 
primary concern in determinin!_Z when to 

• -•--c•r negotiations. the notice should be sent 
to DOJ at least 60 days prior to _issui:}g 

issue an RD/RA spec:al notice is 
whP.ther there is a likelihood that' 
meaningful negolia1ions can be . , the RDiRA special notice. The . 

memorandum should aiso identifv the 
EPA Regional representati\·e ooj should 
contact. 

In addition. the Regions sho·uld 
co111ult with the Chief of the • 
Enviro.nmen'tal F.nforcement Se~tion 
prior to aending a copy of any draft 
coneent decree or-any outline of a draft 
consent decree to PRPs. The Regions are 

conducred ar a 8iven stage in the 
process. Another concem is that. to the 
extent practicable. the negotiations must 
be scheduled to minimize any delay in· 
the remedial design and remedi.al action. 
A final concern i1 that nesotiations be 
carried our in a way that does nor _ . 
undermine or have the appearance.of 
undermining the public participation 

encourased to include a draft consent • proceu.. __ ;: • .• 
This guidance euablishes.an decree with the RD/RA 1pecial notice or 

100n therea!tcr as discuued below. 
'·t • • 

• 4. Timing ofRl/FS Special·Nc:.>tice 
It is important that PRPs recei\'e the 

RI/FS special-notice letter as soon as 
practicable. Of greater importance. the 
letter mus: be ser:f sufficienth- in 
advance of obligations for the Rl/FS so 
that negotiallons do not delay the 
initiation of the Rl IFS b\ the Fund :n the 
event the negotiations d·o not resi.:!1 in 
an agreement pro\/iding for the PR?s 10 
conduct or finance the RI/FS. Time!v 
receipt of the spectaf notice will ha\;e a 

approach which identifies when the 
Regions must gen11tally issue I.he RD/RA 

• • special notice lener. The Regiont may. 
however. adopt an alternative approach 
under appropriate circumstances, 
Appendix A contains illustrations of the 
three approaches d:scussec! be!ow.8 

·• The t1mt pene<! deP1c1ed in th• lollo .. ·,ng 
du;cuu10n and 1lli.1:1tn1eC:. m Append•~ A N"fit-c~ 

... bN: .:.an" ICP'ntrl"."4. iii'-'~!~ YIMOUI rt.UlDr'llt ind 
enforC..l'!\tnt achviuu IN n.pKte:d 10 br U.mr-d 
01.11 Without atiay. For ,,amp1e. tht pvt>i•c eammtnt 
penO(! ,a,11 30 day1 ■nd Ooe• not 11~1 1.r:10 tcccunt 
• poH•biC' 1u.:rn1-;0n: 

•· (Aneral Approcch: lnue special 
no1ic, when ~lease dl'Cf t F'S and . 
prapos~ plan for ,ublic comment. The 
Regions generall~· must issue the RD/RA 
■pecial notice when the draft fea■ibiHty 
■tudy·(FSJ and proposed plan ' ire 
relea1ed to the P\lblic for comment. A1 

, 1hown in Appendix A. iuuence of the 
1pecia\ notice with the releue or the 
draft FS and prop01ed plen triqer, the 
initial BO day nesot1a1ion mortonum. 
The initial BO day negotiation ~• 
moratorium begins at the start or the 30 
day public commenr period ami'in 
conjunction with the first 30 days of'the 
80 day extended nesolialion 
moratorium. ia cunc~nt with the 
Record or Decision (ROD) review and 
approval proce11. The remaining 30 days 
of Che extended negotiation moratorium 
is concurrent" with the ini11al phases of 
the· remedial design. £Pl\"s abili'tdo 
sisn the ROD is not affected h>· ti-le 
duration of the negotiauon moraioriu:r:. 
The ROD ~ay be signed al any point 
·after the close of the public'c:omment 
period and the.prepsra lion of the 
responsiveness suminarr for the' pub:ic. 

Ln most casei. commencing formal 
r.eaotiations at the same time 1ha1 the 
draft.FS and proposed plan are relPJSed 

, will proper!)· balance the coiiiidera tlons 
stated earlier re!aung to EPA's ability 1u 
conduct meanini;ful nesc-tuiuons, to 
minim_ize delay in i:npieme~ti_n!l tl!_e RD/ 
RA. and 10 maintain the :ntegr:ty of !he 
1)1.lblic participation process. Under t!lis 
approach. formal opportunity !oF PRP 
invoi\'emen1 would bl!gin at an ear!y yPI 

, concrete siege in the process. Early 
partic:palion may be espee1a!:y • 
advantageous ;n situation, where PRPs 
have not been -pre\·iously ·or • 
,ubstantiallv ir.volved in Rl/FS . 
activities. I~ addition. PRPs and :~e 
public would have knowledge of the 
possible range of alternative, through 
the draft FS and proposed plan prior to 
"fomu1l" negotiations. This information 
i1 imponant for assisting the PR.Ps in 
developins a meaningful "good faith 
offer" for conducting or financing the 
RD/RA. • ,;, 

b. Altematfr~ Approach: lss~e special 
notice prior to release o_f d.-c_:'. FS en<-' 
proposed plan for public comr:ier.i. 
Althou~h the Regions ger.eraily wi!! 
iuu~ th~. RD/RA spec(a! no11ce· v.hcr, 

, Tht p.!"Dp,osed plill.r-, ~fen 10 tt:.~ ::~r.11.: 

p•M~Clpanct. oo-:umtr:r d,..,.riottc gi.;,..,..;..,r.~ 10 
1Kt10r. 'l.!:"'lil. Th~t.:t .1 noo•i~11Ji non-•, .. :~:-:1cal 
documen1 1h11t dt,c:nD-es 1P'lr .;,t"~~ai,H·t ,_.., ,n~ fS 
arid lt>K:fiu eru: CJ'!"D\",d:t, .a br•,e,~ .r Al\,.,. or E'P~.-., 
prtfr~a 1hem11n e A ff'lc~ 0,11.nr-:::: :·1oi;..u1.1,,.,11"1 r,f 

1he pro~M'O ~!It: will bt co~i.1nr-e ::". '!"• 
t0rt.r.c:onun1 ··c1inci.1.:,c.e on Doc..,r.-:tn•,n-!),-c.,~;onl 
I? Suprr~und S,:i1et"· trtft"""a 10 11 l~r .~c.,n . 
C.,;.1danc.t. 

0 

0 

0 
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the dn,lt FS and proposed plan are 
released to tbe public for comment the 
Region, are encouraged to i11ue the 
1peaal notice earlier in the proce11 if 
this action would facilitate the pro1pect1 
for reaching a 1,uJemenl. I! a Reg.ion 
chootes to follow thi1 approach. the 
Region should include with the special 
notice a summary or fact sheet of the 
ahematives EPA has screened and the 
altemetives the Agency 11 currently 
conaidering. • 

N shown in Appendix A. the RD/RA 
ll)eeial notice may be i11ued prior to 
EPA'1 release of the draft FS and 
propoaed plan. l11uance of the special 
notice triggers the initial eo day 
n~otiation moratonum. The initial 
negotiation moratorium is concurrent 
•ith the review and release of the draft 
FS and proposed plan. The initial 
negotiation moretonum is completed 
pri.or to the iniria tion of the public 
comment period. The public comment 
period is concurrent with the fir5t JO 
days of the extended negotiation 
moratoMun::. The remaining 30 days of 
the extended negotiation moratorium is 
concurrent with the ROD review and 
approvai process. The ROD could be 
signed and the negotiation moratonum 
could be concluded at about the same 
time. EPA's ability to sign the ROD is 
not affected by the negotia!io·n 
moratorium. The ROD may be signed al 
any point after the close of the public 
comment period and the preparation of 
the responsiveness summary for the 
pu6lic. 

ffl many cases. providing special 
notice at this early stage may be 
inappropriate because 100 much 
u.ncertamty would exist about the 
remedy to allow for meaningful 
neg'otiations. However. under other 
circumstances it may be appropriate to 
iuue the special notice early in the 
procen. especially in J1luations where 
there i's a relatively small group of PRPs. 
it is clear what the remedy ii likely to 
be. and.the remedy ia not likely to be 
controversial.· 

Where c:ircumatances permit issuance 
of the special notice at this early stage. 
an ad.,,·antage to this approach is that 
the ROD review and approval process 
end the negotiation moratorium could be 
concluded at about the same time. This 

• Rcif'aM of a 1urr.m1r)' or fact 1h~, on the 
ahtT!IIIIVCI tnat l'IIVt Ottr. ,crrentC and lht 
al1rmeuvN tn.i: a,,.. t>t:mg con11C1re<: :11rnc,,on11r.1 
for faohl.iung nietouauon, at 1h11 uny 1t.:in 1n the 
....,,,..d1,1l P,l'OCl!'U- Th11 informa1u.1n will~ uMful 10 
JIRP-t 1,:, iu ... 1o0,nR 1heir • 11ooc !.:11U'I offer" fo: 
CGrld\ictsna (X financrnr • l'HponM ac:.,Dfl .ina ..-rl/ 
b, UTo90M.an1 for 1n!om11ni, PR.Pt 100u1 IM 
attrm.au~·u 1n1 A,:1ncy 11 ccnnctenna at U\e 111,. 
lbc A.t"t10n1 1h0uld 1nciud1 u,, 1ummuy of 
allamou••• or fac1 1nNt 1n th, 1dffl1n,1u0·m,, 
l90Drd for each"" • 

would help a11ure that cleanup occurs 
•• ,oon as posaible whether through a 
negotiated settlement or Fund-financed 
action. 1n addition. there would be an 
early opportunity to inform PRPs of 
varioua remedial aJremauve, under 
consideration by EPA prior to EPA's 
identification of the propostd plan. 
Early participation may be 
advantageous where PRPt have not 
been previously or 1ub1taIKially 
involved in Rl/FS activities, 

c. Allemative Approach; Issue special 
noliCl! when the ROD i1 siJn~d. 
Although the Region1 genera.lly will 
iuue the RD/RA special notice letter 
when the draft FS 11:ftd proposed plan 
are released to the public for comment. 
there may be some limJted 
circumstance, where it is appropriate to 
issue the notice later in the process {t.e. 
when the ROD is signed). This approach 
mav be followed. however. onlv where 
the.Region can provide adequaie 
justification and where the Region ha, 
obtained prior approval from 
Headquaner,. Approval must be 
obtained in writing f:-om the Directors of 
the Office of Waste Proerams 
Enforcement and the Office of 
Emergency and Remedial Response. 

As shown in Appendix A, under this 
approach the RD/RA special nonce 
would not be iss1Jed until the ROD is 
signed. Thus. the-entire 80 to 120 day 
negotiation moratorium would·nol occur 
until the remedial design phase. 

·An advanta@e to this approach is lhat 
since the ROD would be signed and the 
remedy would be se!ected at the statt of 
the RD/RA negotiation moratorium, the 
PRPs would know precisely which 
remedy the "sood faith offer"' and t~e 
negotiations should focus on. In 
addition. since the negotiations would 
begin after the close of the ·public 
comment.period. the PRPs and EPA 
w.ould have the benefit of knowing the 

• public comments.\, .. 
The major disadv8rttage to this 

approach is that the negotiation 
moratorium would not occur until the 
end of the process (i.e. not until th~ 
beginning of the remedial design phase). 
l11uing the special notice at this point 
would crea1e the greates1 potential for a 
subseqUent deiay in impiementing the 
remed>1, 

Jnstaaces where il mav. however. be 
appropnale 10 issue the ;pecial n·o1ice 
la!er in the proces& {Le. not until :he 
ROD_ is sig'ned) rnay be ,.,,,here more time 
is needed to conduct infom-.al 
negotiations. whe~ ihe site is 
particularly complex., or where there is 
an extraordinariiy large number of PRPs • 
(e.g. hundreds of PRPsJ. Another 
example may be where there is: li1tle 

expectation that a Fund-financed 
remedial action will occur in the near 
future at an enforcement-lead site. If 
Fund-financed activities are not 
expected to occur and a later 
moratorium would facilitate ,:Jeanup. it 
may be lesa important ta initiate and 
cone.Jude negotiations early in the 
procus. 

6. RacipienlS of Rl/FS and RD/RA 
Special Notice 

The Rl/FS end RO/RA special no1ice 
letter■ should be sent to all parties 
~her:e there i1 aufficient evidence 10 
make a preliminary determination of 
potential liability under secuon 107 of 
CERCLA. If there i1 doubt aboul 
whether available information supports 
i11uance of the Rl/FS and RD/RA 
special notices. separate 1nfonnation 
request letters may be sent to such 
parties prior to issuing such notic'e. If a 
hderal agency has been identified as a 
generator al a facility not owned/ 
operated by the Federal agency. such 
agency should be routinely notified hie 
other PRPs. 

Section 12..:!(el{:?J(C) authorizes EPA to 
bring additional panies into 
ne-gotiations or to enter mto a s:eparate 
agreement with parties when acid11ional 
PRPs are identilied dunng the 
ne-goriation period or aher·an agreement 
baa been entered into. The Regions ma3-· 
pro\·ide a special notice to additiorial 
panies if they are identified after 
issuance of the RI/FS special notice 
letrer.·However. issuance oi a ,pec1al 
notice to additional parties wou!d n1Jt 
change the duration of the negotiation . 
moratorium. The special notice rnay 
invite PRPsto participate in remaining 
negotiations. but would not extend thP­
pre-existing negotiauon moratorium. 

Copies of the special 'notices should 
be provided to the Regional . 
administrative record coordinator. the 
appropMate State representative; the 
State or Federal trustee if a trustee for 
natural resources has been designated. 
and· to EPA headquarters a_t the same· 
time notices are sent to PRPs. The 
copies of notices to headquarters shoulJ 
be sent to the Information Management 
Section within the Program Management 
and Support Office of the-Office oi 
Waste Programs Enforcement [OWPE). 

Pro\'iding copies to the administrative 
record coordinator is imporlanr for 
ensuring that the notice to be placed in 
the a:.cord. Providing copies to the Sta:e 
representative and the Stat~ or Federal 
tn.:siee is important for ensuring 1ha! 
States are appropriately informed about 
posaible future negotiations. Providing 
copies to OWPE is essential for 
pennitting entry into the Superfund 
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. . . 
Enforcement Trackina S~·stem (S£TSJ. of and in the even! of a ~good faith the Rl/FS H requiretl by Hc:tion 
Entry icto SETS will facili.tate 0llr efiorti offer." riaalfy. tlut lelll!r should explain l(M(■ J(lt. and . 
to track site actMlie.s a.o.ci to respond to· tha.i a c:anse~t ordl!t or. conarnt deer~ • •. The name. addnss. ~d phcne 
Congreu1onal· and olhar inquiries. ahould be finalized by the end of the· number or the party or tteerirrg 
Direc: 111.sional" input of data in t'e> SETS moratorium. • coftlfflittet who will n:pretent the, PRPs 
on no lice leuer ~cipien11 ii plaMed for c:. Re.,,.,:,rise ·acti(Jtls to~ conducted: in newonations ... 
FY 1988.. Tlff letter tbould identify the response . . .g .. "Good faith offu• for RDIR.4: The 

lt i&-not necusary tc> pl'OVide copie, or activities EPA plau to conduct at the letter should indic:al'! theta .. good faith 
• each rpetial notice to the acimuliatrative aite and provicu 1chedmed dates for offer" 11 a written pro~1al .which 
recotd coord.ina'<)r. S:ate rtpruemat.i\le. inibat:mg ltlch acti'ritiH if appropnate. dtm0mtrate, the PRPs qualificatfon1 
S&ata or federal trustee. c,; headquanen d. Statemem of worli: or workpla11 arrr:J • . and willingffnl to conduct or fmarrce 
in instances where identical.not.ices &le droft administrative arderon-C'Df!Jtmt' _ the RD/RA. A ""good faith offer·· for the 
provided lo multiple PRPs. Where lhere for IUIFS 11pecial notice: The, letter ~ . RD/RA 1bould include the following: 

_.re multiple PR.Ps at a site. a COP¥ of one abouJ.d provide• 1taremen1 o[ work or • •. A mrtement :,! rhe PRP.s wilm:1gnen 
1pecial notice with a li.sJ. of other paruu . workplan and draft adminiatrative order to conduct arfinmce the RD/RA which 
wlio ha~·e ree&1ved the Jetter would • • {AO) on consent. Such in!onnallon is 11 pnerally consistent wtth EPA'• 
1uffice. •• crucial 10 PRPs in;their development of a proposed plan or which provides a 

C r Rr/FS d RC/ ,..,• S . I •·sood faith offer"" to EPA for conductin& sufficient basis for further negotiations 7, ontenh O an "--..,, p-eCla or financ1·ng the RI/FS and for '"'ti.m~tely 
N t• • ' - '--' • in 1:..1.. ofEPA"s proposed plan:· 

0 ices • • • • .,· • : facilitatin8 settlement.!. Tbe Reg.ion! ate e'.6A'parag:aph-by,paragraph,response 
n,~ Rl,'F'S and' RD!R>. special 11otic·e encoura11ed to pr0\11de the d:af: AO on to £PA"s draft consent decree. including 

letters. should conta::i the [oiio,.,;·ing • consent with the notrc.e letter if I response to o:het documents that may 
components; (a) A notification of practicable. At a ininimwn. the leller have been altached to the decree such 
potentiat liability. (b) a dlscussron about should contain a copy ohhe staiement 81 a technical scope of work fort.he 
the special no.\lce and suhsequent of work with the expectation tliat the proposed plan or acceu or 
negotiation moratorium. [cl a discussion • draft AO will follow as soon as . preauthorization agrttiments: 
abou! the response activities.to be • • - • practicable. • . ' • A detailed '"stuemuit of work" or 
conducted. (dl a copy cf a statement of . e. Dra_ft :;c.-:sent decree for RD/Fl.A -1. 1 '-· h I 
work or wo:lc;ilan and a cfraft special ncu·ce: The letter should contain • "wor,-p an~ identL;ing ow PRPs !la.a. 
a ..1m1·n1·stra11· .... order on co~.·se". •. r,o•. 11..e ·r 1. • f d ·r ••· • to proceed with the work: " • • •• ., .. a c:opy o tr.e w-a t consent ecree 1 •• A demor.stta!ion o{ the PRPs 
RJ/FS. [e) a copy of a draft cor.ser.t • pouible. lt is important that PRPs have technical capability to undertake the 
dec:r.ee far the RD/RA [if possible), [f) a the dra!t ccnsen.t decree at the s:art of 
di1cuuion about what comtiruies a ·neootiations or soon thereafter since the , RD/RA. This shou.Jc include a • 

• requirement that PRPs iden11fr the firm 
""good faith offer· for the Rl/FS. (SJ a decree contains important infonnation . they expect will conciuct the work or 
discussion ab·out\,·hat constitute! 11 • ·wh'ch w1·11 ~sst·s1 PRPa ·,n developi~g 1 .. ~ "' that PRPs identify the process they will 
"good faith offer·· forthe RD/R..O... (hi a their "good faith offer'· to E.PA. ··undertake 10 select a firm: . 
release of_cenain site-,pedic r., '"Good fa::.~ ofter .. for Rl/FS. The • A derr.cr.strat1on of the PRP, 
informatipn fwnere a\"a:la ble-ar.d letter should indicate that a '"good faitl: :capability to finance thr RD:RA: 
appropriate). (ifa ce:r.ar.d for ;;armer.r. offer" is a wriaen proposal whic:: r .~ PRP 11 

of EPA costs incu:i-ed to date. [i') a d th PRP' tr t" • • A st atement O :.r.e 5 1o.l,.ingr.ess emon 5::a:es c 5 qua i.,:a io:-:s to reimbu:se E?A for "'ail rfsc. onse and 
notification about the adrr.m1strat1\/e : and willingness to condu~t or.finance ,, 
rec·ord. anc [k) a deadline for response the RJ/F'S. A "good faith offer" far the oversight co5is: 
le> the letter and·th~ name of the EPA PJ/F'S st:oul.! include L'le follow1n~: • A discussion about the ?R!'s 

• A stateme:'lt of :he PRPs willingness position on releases frorr. liai:nliti,· ontl represen:iitive to contac:. 
a. Poteniial liability: The iet ler should 

specify that PRPs; are potentially Hable 
for the costs of conduc:tins the RI/FS or • 
the RDJRA. A. detailed discussion aboot 
potential liability ii not necesmry 
particularly if the Rl/FS or RD/RS 
1pecial notice reference, the general 
notice. • 
·'•b. Special notice a.,d formc/ 
negotiations: The letter should discuss 
the purpose of the special notice and the 
subsequent negotiation moratorium. The 
level of det:iil will depend upon whether 
the"PRP has receiHd.the general notice· 
and whether the general notice provided 
an adequate discussion. At a minimcm. 
lhe ·leue~ should make ci:ear that EPA is 
in\"lting PRP, .. 10 participijte in "[onnal" 
nesotiations for PRP conduct of :he Rl/ 
FS-or RD/RA a:id that this let1e.r 
automatic.ally c-iggers the formal 
neg01iarion period."ln addirion. it is 
important that the special notice 
indicate the date the ne~otiation 
moratorium will conclude 1!"! the absenr:e 

to condut or finance the RJ/FS whic.'l is reopeners to liabili1;~ and 
generally consisrei::t with EPA'.s • Tbe name. address. and phone 
statement of work or work plan and number of the party or steenng· 
draft administn1tive order on consent or committee who will reprt!tl!..'\t I.he PRP• 
provides· a su!ficienl basil for further ln.nl!Sotiahons. 
nesotialior.s: D;../nformation rell!D":To the extent 
· • A paragraph-by-paragraph responae such information i, available and to the 

to EPA's statement of work or work:plan extenl aucb information has not been 
and dra~: administ:::itive order on previouily releutc:. the leuer shculd 
C'Onsent; . . . contain information an tht names and 

• A detailed statement of work or addreues of other PRPs. the volume and 
workp!an identifying how the PRP, plan nat~ of 1ubstar.ces contributed by 
to proceed with the work: , each PR..P. ar.d a ranking by \'Dh:me of 
, • A demonstration-of the PRPs the sub1tance5c at the !aC1lity. !'\ote that 

techt1ical capability to undertake the Rf/ the release of information with the Rl/ 
FS. This should·include a reqo1rement FS-and RD/RA·special notice, is net 
that PRPs ide:itify the fi...-m they expect intendeel to reqwre the reil!a.se·or 
v.ill conduct the work or that PRF.s information previouslr p,o\·idcd to 
identify the proci!'is they wHl undertake PRPs. 
to ,elect a firm: • i. De:.:c.,d _fot poym~M.-The·leue~ 

• A demonsrration of the PRP, should include a derr.anc that PRPll 
financial capability to finance the RI/FS; reimbune EPA for the co,ts !he A!ency 

• A statement of the PRPs willingness ha, in.cur.ed in conducting response 
to reimburse EPA for the COll5 EPA ac:tiv'Lti.es. at the site pur-suant lo section 
incurs in overseeing the PRP condu.ct of 107\a). The letter shcuid irienti!y t!-:e 

o. 

0 

0 
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••Mon EPA undertook and the coat of 
conducting the action.. The letter should 
ai•o indicate that the Agency 
anticipates expend.in.a additional funds 
on aeti\·ibes coveM by this notlte and 
other specified fu.tur-e activiUes. finally. 
the letteP" thou.Id demand paymen1 or 
interest for p-att and fut~ re-spon.e 
cottt ineumd by £PA pur-tuant to 
tectton 1tl7{a }. Notic:e letters should not 
be deia}fed to obtain cosl information 
whe-re such tnformahon bas not been 
previou:aly coUected. . 

j. Administrctive record.' The letter 
should be: u,e:d H a vehicle for 
inlotmin8 PRPs of the availability of an 
adffiinisttatiYe ~eotd containir.g 
doc!lmcnts that form the besi.s for the 
Agenty'e:-decision on the-se!eclion,of 
remedy. Tht!-le net should indicate th.i:t 
the re-cord is open to the pub-lie for 
insp.ec11cn and comment 1'he !ener 
s:ho\Jld ..i!;:;o indicate where the recotd 
will be ot hijs been located. 

k. PRP tespol'IS, C.fld EP:4 co/'lloc:, 
person: Thi'! !euer s:hou!d ~ncourag! 
PRPs: to notify EPA of their- interest to 
patticipate: in neg.ot1.JtiO-r..$, The letier 
should indici)!e thil! PRP!i rn..1y tespond 
as a group through a sfeering committee 
if a comrn:ttc-e has been fomeJ. In 
addition, the let!er should pro•,ide ihc 
name. phone number. and addtcs~ o{ the 
EPA rtpresent.itive lo con(:.ir,.t. 

D. CcnchmOn of Negotiation _ 
Moratorium and Deadline Mor.cseme,/?! 
far II.IIFS a.od P.Dl/l.1 

At the conclusion of tM ,ection 1::::::1el 
r.r.20:iati()n morat-orfom. the Re.gwns 
shiiuld h-t\'t a full}'· negoliated 
adl'f\iui.s.::-ative order on conr;ent for the 
Rl!f'S ..intJ a fully ne~oti~Htf'.! (,:rmsent 
decrc~ br rht RD/RA whkh has been 
sii;:ne<l b: ,he PRPs. A si~ned doc:umerd 
is rtm'::e!li:s,n·y to snow th.at an agreement 
has, in fa~t been r:e::i:c:hcd.' 

Al the condu,1on of the 1.W day -
mora1orit,1;m fot the R.D}RA a . 
determination rriu,, be made on Whether 
to continue &eH1ement activities. 
whether the site should be cleaned up 
uain; SuJ)erfond moniy. or whether to 
lnih3te a ~tction \06 enfore~me:rH 
&ctio,i., A i;11nhnu:ation of u1tlemt-nt 

., a.cti\·H\e-s may include neking un 
txte-ns.ioC'l 10 the 110 tl<1y n.egotlittion 
mora1oriurri as dis.c:uul!-0 Lidow. or 
s-enrJinf a CDMenl decree-to the 
Oepu:rtmi:m of justic~ for-lo<l~in-g in lhc 
appropriJ:tte: district courL 

• ,-.,.,,S.\R..,\ :.iwd-'"'"' to)r Jr:,lm1,: ;I.I'\ 
1ttfo1,11,Jlr.1h\of' t>N::C'r •I pmv,d"i::! (?I "S.>.>Mt-f.,t,d 
A'lmin1111":it1vt Omtr-. ~,'),i,,11,!u;t? ,.r,u C.-,t1.1ru::t' 
J..\4itn.i.>t>·· tl~l ,1.(1,:I l~t ,.J:ta/llf\J ,t tJ:1.1\Y,1':! :)ttr~.t' 
IJ'I ~c.;11-,ci.,M ..... <X'I Or.,.fttnt r...,n'f("M O<e1;.~ ,ti: 

lff!u-rtai.u•. W.-..ic C.:i•n·· (\l~:r t. )~',\. Th~~ 
lt\io<JJ!'li:.o!'fl ••M' :,~"'II l"'V<~<i-J \Q 1r.tiij.d<:' SAll:,11·, 
"'"'-Vc~"°ffil"!\t,. 

in inttam:.es where an agreement hM 
been ~•ehe<I and fully neaotiated but 
PR.Pl hs \tt not y&t obtained 1ignatures, 
u may be neceuary tc obtain an 
~xtenaion to the ne-gotiation moratorium. 
E.xren.1ion!: may alto be n&eeuaey 
where the: agre-ement h.u not been fwly 
n&;otiated b:U:t au major inues IJ"le 
retolved and outstan.dins issue, are w-eH 
defu,td and final l•as••~ i> ilnminent. 
Ex.ten,>ons to the n~tiahon 
moratorium can be-obtained only in 
ctMain d:rcum1tance,: aa d>scu.ued in 
the February 1:. 1981 "ln.te-rirn Guidance: 
StN>amlining th• C£RCl..A Se<tlement 
Oeeiajon Proc:en." ,o 

The tittling of special notice letter, 
will have a tlgnifieant affect on our 
ablHty to ,ucceufully conclude 
rtegotie:tioni at Ole end of !ht! 
snoratorlurn p~riod. The Streamlined 
Senlemer.1 Policy prov~des for two 
different procenes for ob::aining 
extens,on, ro, th• RJ/FS and RD/RA 
moratoriums. The pohcy indica!et that 
th~ Regional Administrator ha, the 
discretion to ier.ninate or extend 
negotiations fot the Rl/FS &fter 90 days. 
However, extension of negotiations 
beyond .1:n additional 30 days should be 
outhorized by the Re;ional 
Administrator only in limited c~ses. 

Relating to the RD/RA moratorium.. 
the Streamlined Settlement Pohc)' 
provides for either Regional or 
Headquurters approval or an exttt1sion 
under cet1a;n circumstances. An 
.-.i.xtension to the 110 day RO .'RA 
moratorium may be granted for an 
additional JO.day, by the Regionhl 
Administrator wh~n f.etth:men1 is likely 
c1nd imminent. An additional -cxrnnsion 
beyond: the 30 d;J}'S mny be .appro\.'ed 
only by !iii'! ,\ssis1a:i.t 1\drninistr°',Hor for 
the Offrce CJ( Solid Waste a:u.l 
f..me:rg:ency Respnnse {OS\\'ER! an.d 
only .in rare ,Md cxtraordin:iry 
circumttances. 

This guidanc(l-re-emphusi:tes the 
impottanee or meeting the 90 day 
moratonum for the Rt/f'S and th• 120 
d•Y moratotium for the RD/RA. To ai<l 
1hat pt>llcy. this guidance identifits three 
circumstance! where the Rcgio~~l 
Adminilm:Hor a:,d Ai.sis1ant 
Adm)nturator for Osw£R ms)' consider 
gran1inz such ex1cn:.ioM for the R.0/R:\ 
tnor::;:orium. -

first. i! ~wy b~ upproptiJtC for the 
Re-gioria! A.dministta!or or the AsstiiarH 
Ad::-iinistrntor !o,ex1end lhe 120 d.ay 
moratorium for 1he RD/RA if EPA 
,elec:u .a remedv in the ROD whit;:h is 
iis:~ifkan!ly differer\! from 1he·Ater-.cfs; 
itated prefcteru::e in the propoil'!d p.!ui., 

••'T1H, si11,J'1M.~ .,.,, ,u..,,xl 1111J~f OS\\':-'.JI. 
Pi-Hl'Ct1,·t· s90J: 'l 

Thia could mean that the focu, of 
neaotiationt could charsae significantly. 
requirina additional time to reach 
agreement with PRP,, 

The 1ecoftd u:ampte ll)plie1 10 Fund~ 
lead sites. It may b.t approp-rialt for the­
Rtsiona:l Adminiatnuor or tbe Auistant ' 
Ad.mini1irator to extend the 120 day 
negotiation moratorium for th• RO/RA ii 

• »on◄nforcement aet:iviHes at the site 
(e.9. ~ extended public comment ptnod 
or an u.te-nded ROD re\tiew and 
approval -process) eaus.t a 1Jgnifit.a.nt 
delay in the Ase:ney'1 ability to move 
forward tn impiementin.g a r~nd• 
fina!letd-~edy, An t)l.te.n1ion to the 
ne-gotiation moratorium may b-t 
,e,,pec:\aUy app.toprlate if t.\er,e is rea:ton 
t.o beht\le a negotiated 1ett!emen1 is 
immin.tnt ln othtr words. if tht .Fund it 
ttO-t ready to move for,,varci in 
implementing the remedy a: the-ernJ of 
the lZCI day nego:)atiori moratorium 
ther--e i; no reason to conclude 
negotia.tii:::ma if thete is reason 10 belie,:e 
an aSf"'ement can be reached, 

The third examp.le applies lo 
enforce:men1,Jud $ltes. ·1t may be 
appropriate for the Regional 
Admin.Jsttatot or the Auistant 
Administrator 10 extend the 120 aay 

1..negoti&tion.morato-rium for the RD/~\, 
after a section 106 liligation refe.rrJI hDS­
been prepared and referre'-1 to the 
Department or )uslice (001) for oc:ion. 
ln fact, the prepo.ration and refer.iil of a 
case 10 OOJ may be an important 
mechanism for providing the n.ecessury 
impetut for reaching a volun.tary 
settlen,ent. ln m.iny caies il m.ay ~ 
approf)riale to iss1.1e a unilo:er~l 
administrative order concurr¥.:-n with thi:-

• rP.ferra L .. • 

Vl. Notice V.Het5 a.nd Negoti.Hirm 
Moratorium for Remoi·e.l Attions 

The notice letter process fer remo,.·al 
action, differ, from the n<Jtific1rt1on 
proce.u for remedial aeuon. A, 
cliscuued above. the: nt>tificahon 
pnx:-e-u fer ?"emedial actions invoh·cs 
iuuane:t of thri,e notiee lttters. The 
notificatjon proce:n fc.r t-emoval_s ,,,.:W 
involve only one n,otlce iettet which m~:.· 

• or mav nol invoke the section t~:1.-'} 
tpecia"l n-otice proeedura-s H discuu~d. 
b\!law, 

A. Nct/ce littcrt 

1. Whtiher To lui.1e ~o:il::e for 
Rem.ovals 

The Regit>hS shcuk! ,memp1 to ::on:;.:c: _ 
PF.Pi prittt 10 initiarin.g a f..:nd~ftn.:lr,c~J 
removal action to infor.,-, PRfls ai rne1r 
potential Habihty wher~ £PA wit! irie:vr 
respot'l.le cota or to setui-t a pr1va1~ 
pGrty ~s~o.n,e. Thii guida;ic~ 
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en~ura,e, the Regiot11 to seek PRP • finanQol and technical capability for 
re1pon1e through a wnuec. notice lellet , conductiDg and/or rmancing. I.ht • 
but the Regions may contact PR.P!i remonl action in an.ef!ecti,..e and 
verbally !With a written.foUo....--up timely maMer. In delerm..UUag the PRPs 
notice). Tm-1 i1 contutenr with the . wiilingneSI to underta.Jc.e or fi.naoce the· 
guidance on "[niz:ance of Administratl\·e remo\'al action.. the Region. should. al a 
Orders for fmmedf1tl' Removal Action,·· . minimum. obtain a verbal a,reement 
(2/%1/IMI. ' from the PRP, prior to i11uance oft» 

The Region,.shauld issue.notice r 1pecial notice. In detecminiDg whelhe: 
letters to readily identifiable PR.P's for the 1peciar notice may delay 
removal actions in the vut"majoritY of implementation of th!: remedy or in 
cases. The content of tire notice wiU determining wbethe.r to enter into 
vary depmcttng wM'th~ the notiee wtU . "informal" rather than "formal'" 

• be uaed 11mply to notify PRP1 o! their negotiations... tbe Region! ah.au.Id 
pOtential liability for an action £PA bu consider whether the sl!c.tion U:le} 
already taken or-is about to rake.. ne-gotiation morat.orium. would illtufere 
whetMr the notice W\fi be used to with otper ~ti'lities a\. the lite. 
encourage a pnnte party response N •1y· ~ Wh ., A · 
through "i.nfofma:I" negotiations (i.e. 3• ott ,ng r~• en .,o! ppropnate 

To Utilize Special Notice Procedures for, 
negotiations not"nig,gered by the· seer.a:-: Removals 
122(tJ s:pe-cial notice- p-rocedu:-es). or 
wh~her the notice ""'Tl! be used as a EPA"s decision on whether to use the 
mechanism fo~ 1m-oktng the sei:tiori special no1ice procedl.les for a..-1.y 
lZ:(eJ special notice procedcre! wbeh response ac:-ior. is. clearly discretionary'. 
provide for "fcir:nal ... negoua~s Ho ... -ir,.·e!'. secjon 1Z2[a) reciuires the 
betweer: EPA and PRPs. Ag:enc; to notify PRPs ir. writing whe~ 

the Age:-:cy decide! not to utilize such 
2. When to Use Special Notice . . p~d1..~,. The remo\""ai notice pro..,.\des. 
Proce-dures f-0.~ Removais a converrierrt vehicle for informing PRPs 

The Regions. ShouTd c.onsider u.s.ing the of EPA"s decision not to utilize the 
sectioc 12:?fel special notice p:<Jc.edu:es. specfa! nortc-e-procedures. The notic.e 
only for those remo\"als whe.!'e ~h.t th.:ea: shouid. !herefore. lnfomi PRPs of EPA"s 
is or a oa1u.re that is not necessar~· tot-, d!'cision not to utilize such procedures. 

.initiate an ons1te removai a~~::i. for at wher: this de-rer.nmarto~ tas been made 
least six. months. The ~six. mont.h and should provi"de an expla.n"ation for 
plaMing time perioO begins o:1ce a site that deC1s1or. • • 
evaluation is completed. This means 4 __ 00J Ro'.e ic Removal Nesutii!iO'ns 
tha1 for the vas1 majority of removal 
actions the Regions will not be required The Regio?'ls shouid_ consult WHh'the . 
to utilize the special notice procedures. Chief of the Erivirorimental Enforceme:11 
It is no! appropriate to utilize sptcidl Section of DOJ"pr:or 1o·iss:uiri8 a special 
notices for-most remo1.-al actions notice letter for removal actions whe:-e 

• 'because the subsequent moratorium settte·ment b\· consent decree is 
_ may lnterf ere,.wtth the Agency.·s ability conte~pla:ed, or where the seitiement is·· 

to implement,the remedy in a t~eiy • expected-to· in\·olve a compromise of 
manner. In addition. it r:-:·ay.noi be wo_rth past o~ fu:ure.response cos:s a~: '.he 
eJtpending trie tlme and reso".J:-:es io 10·1al respor.se costs will eJtceeC 
enie:- into formal negotiations .wben a $500.000. The Regions should consult 
~moval wiU be il ~laUvely short le~ with DOJ.priort_o releasing a d~af! 
and ine:4pen5-l\·e response action. consent decree to PRPs. 

The Region, should include the 
following £actors in their determination 5. Timing of NGu~ for Removal, .. 
of whether it i1 appropri•te to utiliu the A removal notice that does not invoice 
1pecial,notice procedures for removals the spe-cial notice proctdures !hould be 
with a 1iJt month i;ilanning lead time: (t \ l)rovided to PRPs as soon as practicable, 
Whether viable PRP, have bee~ For remo\·al notice! that in\·oke the • 
identified. (2~ Whether the PRPs are special notice procedures."the notice 
upected to respond favorably to the should be-issued u ter!y u possible bul, 
irvi1a:io:i tc pa~ticipc1te ir. negotiati'on! no later ~han 120 days be-fore the '1 

a:,d 10 conduct or firiar.ce the removal scheduied dare for initiatir'li; the re:-:-:ova! 
action. (3) whether is.suance of the actior. The .scheduled date for initiating 
specie! notice could delay the removal action is the date·rerno..-al 
impleme:itatiOn of the removal actior:. extramural cleanup contractor funds 
and (4) whether it may be more will be ob!igated and onsite cleanup will 
appropriate to ente: into "inforrr.al"' besin. , 
n~gotiation, _in lieu of "fo:ma\"' The timir.g oi a notice which ir.vok~s 
negotiations under !ection 12:?!el. the special notice procedures 1s c:i:1cal 

In determining the PRPs viabilit\. the because issuance of the notice triggers 
Region should inqu-ire about the PRPs the s1.:bseque:11 60 to 120 day • 

moratoriWD on EPA~canduct oflhe•· 
removal action. rt'he monlorium would 
last oniy·&O d.l)'I i."1 int lancet "he!T tne 
PRPs do not provide EPA Wltb •• '"wOod 
faith offer"). ls.wi.ng tbe special notice at 
leut U0 day1-before EPA will ~ the 
removal ensures that tbe 11.1b1equent 1:0 
day moraloriwn don not affect EPA"s 
ability to implemenl the removal action 
in the even& rregotiauons do not resalt lrl 
an agreemeal for PRP conduct of the 
removal action. .. 

8. Rectpi~nts of Notice for R_emQ'\-:als 

The retn0val notice thou.Id be' sen! to 
ail parties where- there is IWficietrt 
evidence to mW a ptelimmary 
determination of potential h1bil1ty 
underteetion 107 of CERCI..A.. ll a 
Fede:al -Seney has been idenlified as a 
generator at a facility not owned/ 
operal!'d b)· the Federal agency. such 
agenc\· should be routineiy no11f1ed like 
other PRPs. ·• • • 

Copi~·• of r-e.::io•al Uotfces shouh::t be 
provided to the Regional Miministrahve 
record coord!nalor. the apprvpria1e 
State. representative. and 10 
headq.uarters. P:oviding copies to the 
admmisrrative record coordina1or is 
important for ensuring tha1 the norice be 
placed in rhe record. Providing copies (o 
the S\a1e rt-present&tive i, impo·r,ant for 
·ensuring thal States are appropriately 
informed about possible future­
negotiatior.s. 

Providing cOr:,ies-lo the [nfo!"!'naiion. 
Management Sec.non _within the Prog~m 
Mana~! and Support Offic,- of the 
Office oC \\'aste Prog:-ams Enforcement 
for er.try into-the Supe:-fund • 
Enforcement Tracking Systerr. {SETS l 
Copies should be· sent 10 OWPE ?.t :!'le 
same time.they·ere sent to PRPs. 
Pro\·(cfin~ copies to OWPE is esse::tioi 
for faciliraung our efforts to tracks.le 
activities and to respond to • 
COngressional and other inquiries. : • 
• 1t ia not neeenary to-provide c.op-ies of 

each removal notice to the 
administrative re-cord coordinator. State 
representative. State or Federal trustee. 
or headquarters tn instances where _ 
identical notiC!s. are pro\·ided t., , 
rr.ultiple PRPs. Where there are·1i:i.;l1iple 
PRPs at a site. a copy of one removal 
notic~ with a list of other parties,who 
ha\'e receiqd the letter would suf!"ice. 

;, Contents of Notice f_or Remo,.·ais 

As indicated, the conte:,! of the 
removal notice will vary dependirig 
upon whether the· purpose of the let1er is 
to sirr.ply info~m PRPs of :hei~ ;ioie:itl<:i! 
Uabilit1,• or whethe~ lhe !ette~ wdi also 
be used to provide an oppor:un;\y for 
PRP invo)\'emen1 in ne1,1otia11or.s cithe~ 
through ••infurrr.al'· o: .:forrr.a:·· 

0 

0 

0 
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netollatioru. The following highlighto 
\he c.omponenta \ha1 1hould be included 
in the three different type:1 of removal 
notices. The specific content or each 
component or the removal notice should 
be es1enHally the ume u described 
earlier for RJ/FS and RD/RA seneral 
and 1pecial notice,. except where 
otherwise 1pccifiod. 

a. Notice of potential liability: If the 
purpon of the removal notice is simply 
to inf om, PR.Ps or their poiential liability 
and to provide notice that the Agency 
has or is c1bout to take a response 
action. the notice should contain the 
following components: a notice of 
potential liability: a discussion about 
1ite response activities that have been 
or will bt= ..:onducied at the site: a notice 
on the availability of an admimstrat1ve 
record: and.a notice pursuant to section 
1::!{a) that the special notice procedures 
will no! be used. . 

-The notification under section -:..!2(a) 
should inform PRPs that the 1\gency will 
not (or did not) use the section 1::!{e) 
special notice procedures for this 
particular response action and shou!d 
provide an ex·planation for that dec1s1on. 
The letter should indicate that it is the 
Agency· !t policy nol to use the special 
notice procedures for :-emovals uniess 
there 1s a six month planning lead LJme 
prior-to the initiation of the response 
action. U I.he response action does 
involve a removal wi1h a six m0nlh 
planning lead time but the Agency made 
a. case-specific• determination not to use 
the special notice procedur~s. the let~er 
should provjde an explanation why the 
use of such procedures was deter.nine<.! 
10 be inappropri.:;,te for that particular 
response ,1,ct1on. 

b. ,Votir.e o_i poten:i:;J iicbi!i!f and 
opporwn1ty to en.er into ••in_formar 
ne1ot1atio,~s: If the purpose of the 
removal notice is to inform PRPs of :he:r 
r,<>tential liability and to pro\ide PRPs 
with an opportunity to enter into 
negotiations with EPA without lnvoking 
the section 12.Z(el special natice • 
procedures. the notice should contain 
the following components: a notice of 
potenti:l liability: a discussion about 
site response activities that wi!l be 
conducteJ at the site; a copy of the 
statement of wori( or workplan and draft 
administritive order on consent: a 
notification pursuant to section 1::[a) 
that the spccid! notice procedures wi!I 

not be uaed: a request that PR.Pt notify 
EPA within a spetilied period of time of 
their interesi to participate in 
negotiations: a notice on the availability 
or the administrative record; and 
information on the EPA representative 
to contact. The 1ection 1Z2{a) 
notification should contain the same 
inform a lion disCl.&Sted in the preceding 
peragraph. • 

c. No,i~ of po~nlial liability and 
opportunity lO ,n~r into ''formal" 
negotiations pursuant lO section 1Z!(e} 
1peciol notice procedures: If the purpose 
of the removal notice is to infonn PRPt 
or their•potennal liability and to provide 
PR.Pl with an opportunity to enter into 
nesotiationa with EPA u,ing the ,ection 
122.{ej special notice procedures. the 
notice should contain the following 
components: a notice of potential 
liabtlil~·: a discussion about site 
response activities that will be • 
conducted at lhe site; a discussion about 
the special notice procedw-es and the 
negotiation moratorium: a copy of the 
statement of work or workplan and draft 
administrative order on consent a 
discussion about what constitutes a 
"good faith offer": a request that PRPs 
notify EPA within a specified penod of 
time indicating their interest to 
participate 1n negotiations: a notice on 
the availabihtv of the administrative 
record; and infonnation on the EPA 
representative to contact: The ··good 
faith offer"' should contain essentially 
·t.he same components as described 
above for the RD/RA. 

B. Conclusion of Negotiation 
,\fora:on:.1m and Deadline .\far1ogemen! 
for Removals • 

At the conclusion of the section 12:!(eJ 
ne~otiation mora1nrium for removal 
acuons. the Regions should have a fully 
negotiated administrative order on 
consent which has been signed by I.he 
PRPs. (Where appropriate. a signed 
,onsent decree should be: provided}. A 
signed administrative order on consent 
(or a consent decree) will show that the 
negotiations have been successfully 
completed. 

The expectation is that the 
negot1at1or.s will be concluded at the 
end o! the 120 day moratorium and :he 
Regions are strongly encow-aged to 
conciude the negotiations within this 
period Of t::TJe. 1:. instances where the 

nesotiationa do not reauh in an 
agreement. the Region.a may seek an 
extension to the 120 day moratorium. 
i11ue an administrative order. or 
proceed with a Fund•financed removal. 
Note that the Regional Admini■ trator 
inay sran1 an extenaion to the 120 day 
moratorium only in limited and 
appropriate circwnat■ncet. 

C. Administrative Orders and 
N~otiotion Moratorium for Removal, 

1n most inatances, u■e or the special 
notice procedure■ ·for removal action■ 
will not affect exi■ ting policy on i11uing 
administrative orders for removal, 1ince 
the 1pecial notice procedures will be 
iaaued for only a sma.U portion of 
removals. For detail, on the Agency's 
pohcy or. administrative order& refer to 
the guidance on "Issuance of 
Administrative Orders for lmmedlate 
Removals·· {2/Zl/84). 

JI i!t neceuary. however. to modify 
existing policy in one respect. In 
instances where Regions use the special 
notice procedures for a removal action 
and where issuance of an administ:-ative 
order is necessary and a~propriate. the 
Regions should not issue the order until 
the end of the negotiation moratorium. 
This ensures that the negotiation 
moratorium will be used to :tegotiate 
voluntary settlements. 

vn. Disclaimer 

The poHcies and procetlures 
established in this document a:-e 
intended solely for the suidance of 
Govemmel'!t personnel. They are not 
ir\lended and can not be relied upon to 
create any rights. substantive or 
procedural. e:,forceable by any party in 
litigation with the United States. The 
Agency reserves the right to act at 
variance with these policies and 
procedures and to change them at any 
time without public notice. 

vm. For Further Information 

For further infonnation or questior.s 
conceming this guidance. pleas!! contact 
1'athy MacKinnon m the Office of 
Wasie Programs Enforcement 31 FTS-
475-6ii0. • 
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